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. Context

In Kenya, institutions of basic education are categorised as either public or
private in terms of the Basic Education Act, 2013." Public schools are managed
and largely funded by the government, whereas private schools are managed
by actors or entities other than the State and mainly charge user fees to fund
their operations. Apart from these two categories of schools, the Act empow-
ers the Minister of Education to enact regulations to “prescribe how schools
shall be classified” and “make different provisions with respect to different class-
es or kinds of schools, impose conditions and make exemptions." It is in terms
of this power that the Ministry of Education (MoE) has established policies in
relation to “non-formal” education, which the Act itself defines but does not
provide much information about.?

In Kenya, two parallel systems of private schools often exist: high-cost schools
for the elite and so-called “low-cost” or “low-fee” schools for people living
in including Alternative Provision for Basic Education and Training (APBET)
schools.* In urban contexts, this dichotomy is more visible, where “low-cost”
private schools mainly serve populations living in low-income areas.® In these
low-income areas, which are home to over 70% of the city population, 63% of
children at a primary school level attend non-government schools.® Before the
onset of the COVID-19 pandemic, it was estimated that over 60% of children
in Nairobi's informal settlements were enrolled in APBET schools.’

The high enrolment rates in private educational institutions are not nec-
essarily families' preference for such schools but may also be the result of
the dearth of public schools available near them. In this context, “low-cost”
schools appear to be vital in reducing the gap in the supply of public educa-
tion in these settlements.? Despite playing this gap-filling role, the economic
downturn and income losses triggered by the COVID-19 pandemic and the
government's response to it led to the permanent closure of many of these
low-cost private schools with some of them ultimately being repurposed as
shops, storage facilities or residential units.?

1 Basic Education Act, 2013. Section 43 (1): “Basic educational institutions shall be catego-
rised as (a) public schools which are schools established, owned or operated by the Govern-
ment and includes sponsored schools; (b) private schools as those established, owned or
operated by private individuals, entrepreneurs and institutions”.

2 Ibid. Section 95(3)(i-j).

3 The Basic Education Act defines “non-formal education” as “any organized education-
al activity taking place outside the framework of the formal education system and targets
specific groups/categories of persons with life skills, values and attitudes for personal and
community development.”

4 Olivier Habimana et.al, “Exploring the Effects of the COVID-19 Pandemic on Low-Cost Pri-
vate Schools in Nairobi, Kenya,” (Washington DC: Center for Global Development, 2022) p.1.

5 Ibid.

6 Ibid. p. 1. See also, Moses Ngware et.al “Quality and access to education in urban informal
settlements in Kenya,” (Africa Population Health and Research Center, 2013), p 21.

7 Olivier Habimana et.al, “Exploring the Effects of the COVID-19 Pandemic on Low-Cost Pri-
vate Schools in Nairobi, Kenya,” (Washington DC: Center for Global Development, 2022) p.2.

8 Ibid.

9 Brenda Mulinya, “Pandemic Closes, Repurposes Kenya's Private Schools” Voice of America
News Online, January 16, 2021.
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Responding to this reality, and to ensure that learners of low-cost pri-
vate schools would not be left out of school, the MoE announced that
no learner should be denied access to public schools after the reopen-
ing of the lockdown in January 2021." This led to an influx of learners
in public schools. At the time, many private schools remained closed,
and even where private schools stayed open, many parents who had
previously paid fees could no longer afford to do so."”

The resulting movement of children from private schools into the pub-
lic school system worsened overcrowding problems at public schools
and placed further strain on their administration, leading some to rec-
ommend that the government also provide capitation grants to low-
cost private schools.™

I.1. What are “low-cost” private schools and APBETs?

1.1.1. Background

The mushrooming of informal private schools began in the 1980s and
1990s," after the adoption of the Structural Adjustment Programs
(SAPs), characterised by the reduction of public expenditure on so-
cial services and the introduction of cost-sharing policies.” The intro-
duction of user fees led to reduced access to education for marginal-
ised children in particular, a decline in school quality and enrolment,
low completion and retention rates and an increase in the number
of out-of-school children.”™ In an effort to address the needs of the
out-of-school children and youth, a number of educational programs
emerged outside the formal education system, referred to as Non-For-
mal Education (NFE) activities.®

In 2003, in response to the challenges faced, the government intro-
duced the Free Primary Education (FPE) policy, which led to a surge in
enrolment in public schools, without a corresponding increase in in-
vestments to resource such schools. The growth in enrolment strained
resources, contributing to a decline in the quality of public educa-
tion due to overburdened facilities, high teacher-pupil ratio and poor
learning environments, especially in the urban informal settlements.

70 Kihiu Njoki, “Magoha says schools reopening largely successful after huge turnout,” Cap-
ital News, January 4, 2021.

17 Olivier Habimana et.al, “Exploring the Effects of the COVID-19 Pandemic on Low-Cost Pri-
vate Schools in Nairobi, Kenya,” (Washington DC: Center for Global Development, 2022) p. 2.

12 lbid.

73 Margaret Wawira and Abraham Ochieng’, “Low-Cost Private Schools: School Choice for
the poor at the expense of Quality?” (Right to Education Initiative, 2017).

74 Linda Oduor-Noah, "The growth of private actors in education in East Africa”, in Realising
the Abidjan Principles on the Right to Education; Human Rights, Public Education, and the Role of
Private Actors in Education. eds. Frank Adamson, Sylvain Aubry, Mireille de Koning and Del-
phine Dorsi (Camberley Surrey: Edward Elgar, 2021) 191.

75 Ibid.

16  Policy on Alternative Provision of Basic Education Institutions 2009. p. 11
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This forced many parents to look for alternatives.'”” As a result, private
schools grew significantly, particularly “low-cost” schools for impover-
ished people’ including schools that also offered alternative educa-
tional provision for out-of-school children.

1.1.2. What are APBET schools?

The 2009 Policy on APBET describes alternative provision as:

“a provision that intentionally seeks to provide an option/
choice that is responsive to the needs of the targeted pop-
ulation. These options must have a parity of esteem and
convey comparable chances."”

Thus APBET schools are those “that offer education that meets the unique
needs of certain communities while maintaining standards and oppor-
tunities equivalent to mainstream schools.”® Therefore, APBET schools,
while required to uphold standards equivalent to public schools, diverge
from the mainstream curriculum as they aim to address the specific edu-
cational requirements of the targeted population they serve (individuals
facing disadvantaged backgrounds, and unable to access formal school-
ing opportunities)

1.1.3. What are low-cost private schools?

The Kenyan Basic Education Act, 2013 makes no distinction between “low-
cost"/"low-fee" private schools. However, such schools exist in practice
and have been described as “schools that target relatively poor house-
holds by offering education at a low cost” with the warning that “in most
cases” they are “often low quality"®' in part because:

“Low-cost private schools have developed as a response
to the demands of the immediate situation for a function-
al or compensatory education rather than as a projected
deliberate educational planning and operating in the ur-
ban informal settlements of Nairobi and comprise schools
with a diverse ownership and registration status.”?

77 William Bulemi, “Free Primary Education: A noble idea poorly executed,” The Standard,
2020.

18  Wanza Mbole Namboya and Carol Matiko, “How will low-cost private schools survive
COVID-19?" Financial Sector Deepening Kenya, February 21,2021. See also, Margaret Wawira
and Abraham Ochieng’, “Low-Cost Private Schools: School Choice for the poor at the expense
of Quality?” (Right to Education Initiative, 2017), p. 10.

19 Policy for Alternative Provision of Basic Education and Training 2009, p.8
20 Ibid p 8.

21 Margaret Wawira and Abraham Ochieng’, “Low- Cost Private Schools: School Choice for
the poor at the expense of Quality” (Right to Education Initiative, 2017), p.12

22 Ibid., p.13.
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1.1.4. What is the difference between low-cost private
schools and APBET schools?

The 2009 Policy on APBET allowed these schools to utilise several spac-
es, including those within existing institutions, as well as borrowed
and rented areas such as community halls and religious facilities.?
Additionally, the teachers were required to undergo training in peda-
gogical skills and alternative delivery methodologies.?* The alternative
provisions aimed to encourage the adaptation of traditional or reli-
gious learning methods, facilitate part-time learning, implement shift
learning systems in high population areas, employ multi-grade/multi-
age methodologies and small school approaches in sparsely populated
areas, as well as ensuring adult and continuing education methods.

In contrast, low-cost private schools adhere to the same curriculum
and system of learning as other private schools.

Despite these differences, in practice, some texts use the terms APBET
and low-cost private schools interchangeably to refer to schools in infor-
mal settlements. Nevertheless, it should be noted that while all APBET
schools may be referred to as low-cost private schools, not all low-cost pri-
vate schools can be referred to as APBET schools. Despite this distinction,
there remains a challenge in defining the two types of schools.

In 2015, the Ministry of Education issued “Registration Guidelines
for Alternative Provision of Basic Education and Training” (Registra-
tion Guidelines) to provide greater clarity on the registration process
in terms of the 2009 APBET policy. These guidelines defined APBET
schools as:

“[Aln organised form of learning set up to deliver basic ed-
ucation and training to disadvantaged persons who, due
to various circumstances, cannot access formal schools."?

The guidelines detail the registration procedure for these schools and
include comprehensive “basic standards and requirements for regis-
tration."?® They also mandate the Education Standard and Quality As-
surance Council (ESQAC) to broadly “carry out standards assessments,
quality assure, monitor, evaluate and oversee the implementation of
the APBET programmes for quality education.”? This responsibility
seems to apply both prior to registration and throughout the opera-
tion of APBET educational facilities.

23 Policy for Alternative Provision of Basic Education and Training 2009, p.21

24 Policy for Alternative Provision of basic Education and Training 2009, p.22

25 Registration Guidelines for Alternative Provision of Basic Education and Training 2015, p. 7.
26 lbid. p. 10-13.

27 Registration Guidelines for Alternative Provision of Basic Education and Training, 2015. p.
10-13
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Nonetheless, subsequent policies by the Ministry of Education have
left out specific guidelines on the management and monitoring of
APBET schools. For instance, the current Registration Guidelines for
Basic Education Institutions (2021) only provide for the definition of
APBET schools without any further specific detail regarding their man-
agement and operations.?®

Moreover, to date, the total number of “low-cost” private schools and
APBETs remains unknown. To determine this number as well as better
understand their operations and challenges in offering basic education,
some mapping exercises have been conducted. The largest mapping ef-
fort that has been undertaken in the country to date is the 2019 govern-
ment-led mapping of basic learning institutions operating in the informal
settlement of Nairobi County.?® The mapping obtained data on many im-
portant aspects of basic learning institutions in Nairobi's informal settle-
ments. The data obtained included:

* Ownership:*° “41.4% were owned by local individuals, while 38.8%
were community-owned. Local faith-based organisations owned
11.2% of the schools mapped, while 2.5% were owned by foreign
non-governmental organisations (NGOs).”"'

* Registration status: only a minority 213, (12.7%) were registered with
the MoE, despite the legal requirement. Among these, 163 (76.5%)
were registered as private schools, and 33 (15.5%) were registered as
APBET or had a provisional APBET registration certificate.

This implies that only 17 (8%) of the schools were effectively regis-
tered as APBET schools.?® The study highlighted that the overwhelm-
ing majority, 1,193 (71.4%), of the mapped schools, reported registra-
tion with bodies other than the MokE, including the Ministry of Gender,
Children and Social Services; Ministry of East Africa Community, La-
bour and Social Protection; Ministry of Labour, Social Security and
Services; and the Registrar of Societies under the Attorney General's
Office.>* Furthermore, some schools (11) reported registration with
both the MoE and other bodies.

28 Registration Guidelines for Basic Education Institutions, 2021. p. iv.

29  Ministry of Education, National Council for Nomadic Education in Kenya (NACONEK),
Mapping of Basic Learning Institutions Operating in the Informal Settlements of Nairobi County
Report (2020), p. 13.

30 Itisimportant to note that there is some discrepancy in the data as the total number
(percentage provided) does not add up to 100.

37 Ministry of Education, National Council for Nomadic Education in Kenya (NACONEK),
Mapping of Basic Learning Institutions Operating in the Informal Settlements of Nairobi County
Report (2020), p.13

32 lbid. p. 14.
33 Ibid. p. 39.
34 lbid. p. 42.
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Of even greater concern, 271 (16.2%) schools operated without any
form of registration or license.*®* This means that a much larger major-
ity (87.3%) of the schools mapped were not registered with the MoE.3¢
Lack of registration with the MoE has profound implications. First, it
means that these schools and the children attending them are not
considered in education planning and allocation of funds.>” Second,
it indicates that it is unlikely that such schools are subject to the re-
quirements of the APBET policy and guidelines, which fall within the
purview of the MoE. Third, it may imply that the quality assurance
functions stipulated in both the Basic Education Act and other policy
and guidelines, such as the Registration Guidelines for Basic Education
Institutions, 2021, are neither applied nor enforced.

Enrolment figures: in 2019, at the time of the mapping exercise, the
total enrolmentin the 1,677 institutions was 317,429 learners (157,511
male and 159,918 female).?® A further breakdown of this enrolment
revealed that only 181 (10.7%) of the mapped schools had enrolled
children with special needs, implying that either (a) the schools do not
provide inclusive education for children with disabilities and/or (b)
parents of these children avoid enrolment at APBET schools.?®* Among
the mapped schools, 2,507 learners (1,312 male; 1,195 female) were
reported to be living with a disability,* though this is likely a significant
underestimate in line with the likely proportion of children living with
disabilities in Kenya in general and the informal settlement context in
particular.'

School infrastructure: in general, facilities in most mapped institu-
tions were inadequate in many ways, including being overcrowded
or dangerous and lacking adequate sanitary facilities.*> Most schools
lacked a safe, regular, potable water supply and separate latrines for
boys and girls. The report further stated: “[glovernance and account-
ability in the mapped institutions remained undefined and largely in-
effectual. Members of the Board of Management (BoM) responsible
for overseeing school activities were reported to be relatives or asso-
ciates of the school owners who were unaware of their responsibilities
and had little knowledge about quality education as well as what can
be done to attain it."

35
36
37
38
39
40
41

Ibid. p. 14 and p. 42.
Ibid. p. 73.

Ibid.

Ibid. p. 14.

Ibid.

Ibid p.14 and 46.

The most recent data available on school attendance by persons with disability was

done in 2008 by the National Coordinating Agency for Population and Development
(NCAPD) and Kenya National Bureau of Statistics (KNBS).

42

Ministry of Education, National Council for Nomadic Education in Kenya (NACONEK),

Mapping of Basic Learning Institutions Operating in the Informal Settlements of Nairobi County
Report (2020), p.14.

43

Ibid.
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Therefore, while some researchers have argued that “low-cost” private schools
could offer a temporary option for families seeking accessible education op-
portunities,* human rights monitoring bodies have urged the Kenyan govern-
ment to take responsibility for providing free quality public education without
any hidden costs and to ensure the effective regulation and monitoring of
private education providers, including APBET schools.* These appeals align
with Kenya's international and domestic legal obligations in terms of domestic

and international human rights law and standards.

I.2.The case of Mathare

Mathare is located in Nairobi County and is one of the 17 parliamentary
constituencies within Nairobi. It comprises six administrative wards, in-
cluding Mabatini, Huruma, Hospital, Ngei, Mlango Kubwa and Kiamaiko.*®
The constituency is home to the second-largest informal settlement,®

within Nairobi County.

It is also referred to as Mathare slum and has an estimated population of
200,000 to 800,000 residents, according to various sources “although the
2019 census states that the overall population of the constituency rests
at about 206,564 people.* The lack of precise figures can be explained by
the difficulty of estimating the population of an informal settlement, even
when the area is well-defined, due to many unregistered persons and the
fact that many people constantly move in and out without being captured

by official statistics.>°

The settlement is further characterised by hundreds of structures, densely
packed and laid out without adhering to spatial layout guidelines, with many
residents experiencing poor access to sanitation facilities, lack of affordable
healthcare and minimal access to job opportunities. Regarding education,
there is limited availability and access to public schools and significant chal-
lenges exist in accessing quality, inclusive education.®’ In the face of these
challenges, the community has made a genuine effort to assist in capturing

data necessary to assess and improve access to social services.>?

44 Olivier Habimana et.al, “Exploring the Effects of the COVID-19 Pandemic on Low-Cost
Private Schools in Nairobi, Kenya,” (Washington DC: Center for Global Development2022).

45 Committee on the Rights of the Child (CRC), Concluding observations on the combined
third to fifth periodic reports of Kenya, CRC/C/KEN/CO/3-5 (Geneva: United Nations, March 21,
2016), para. 58(b); Committee on Economic, Social and Cultural Rights (CESCR), Concluding
observations on the combined second to fifth periodic reports of Kenya, E/C.12/KEN/CO/2-5 (Ge-

neva: United Nations, April 16, 2016), para. 58.

46 National Government Constituency Development Fund (NGCDF), https://mathare.ngcdf.

go.ke/about-us/.

47 UN-HABITAT, Informal settlements’ vulnerability mapping in Kenya: facilities and partners

mapping in Nairobi and Kisumu settlements -The case of Mathare, (2020).

48 UN-HABITAT, Antdnio Guterres visits UN-Habitat’s Mathare One Stop Centre on first field
mission as UN Secretary-General, (2017); Canada Mathare Education Trust, Why Mathare;

49 The Kenya National Bureau of Statistics (KNBS), Kenya Population and Housing 2019.

50 Jens Christopher Andvig and Tiberius Barasa, A Political Economy of Slum Spaces: Mathare

Valley,(Oslo: Norwegian Institute of International Affairs, 2014), p.27.

57 UN-HABITAT, Informal settlements’ vulnerability mapping in Kenya: facilities and partners’

mapping in Nairobi and Kisumu settlements -The case of Mathare, (2020), p. 45.

52 Ivy Chumo et al. “Coming out from the ‘data shadow’: Improving accountability in infor-

mal urban settlements,” ARISE, March 11, 2021.
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The available data on the number of schools and school-age children in
the settlement is limited and varies depending on the source. Accord-
ing to the 2019 government mapping of basic education institutions in
the city of Nairobi, 149 private schools were mapped in Mathare, out
of which 17 were registered with the MoE, 107 were registered with
other bodies and the remaining 25 were not registered at all.>® This
data does not include specific information regarding the Mabatini and
Ngei wards of the settlement.

To obtain an approximate number of schools and learners in these two
wards, the database of Map Kibera within the Open Schools Kenya Project
was consulted.>* Accordingly, there are currently 383 schools in Mathare,
out of which 185 are primary schools and 29 are secondary schools (Figure
1).5> Of these 185 primary schools in the settlement, only 11 are public/
government-operated, while the other 174 are private/non-government
(see Figure 2). Put differently, only 6% of all primary schools are public,
with the majority (94%) being private (see Figure 3). Only 38% (15,515) of
learners in the area attend public schools, while 62% (25,249) of learners
attend private schools (Figure 4).

PRIMARY SCHOOLS

SCHOOLS IN
MATHARE (N=383) IN MATHARE
day-care (n=10) secondary public/govt
3% (n=29) 8% (n=11) 6%

primary
(n=185)
48%

Figure 1 Source: Open Schools Kenya, 2023

vocational (n=4)

unknown (n=25)

private (m=38)

21% no data (n=12)
(1]

6%

1%

cbo (n=37)
re- prima private for profit 20%
P (n=p1 30) Y (n=12) 6%
34% )
private not for
profit (n=6) 3%
community
religious (n=25) (n=14) 8%
14% ngo (n=7

individual
(n=23)12%

4%
6%

Figure 2 Source: Open Schools Kenya, 2023

53  Ministry of Education, National Council for Nomadic Education in Kenya (NACONEK),
Mapping of Basic Learning Institutions Operating in the Informal Settlements of Nairobi County
Report, (2020), p. 39 (Table 6).

54 Map Kibera through the Open Schools Kenya project has conducted citizen-led map-
ping exercises of schools in Kibra and Mathare sub-counties as well as in Kangemi, Kibagare,
Githogoro and Deep Sea in Westlands sub-county. The team mapped local amenities and re-
sources in these sites including the number of schools, their locations and enrolment levels.
The initiative is currently ongoing and continues to give citizens the opportunity to upload
information about schools, health facilities and available resources within urban informal
settlements. See more information on this project on their website: https://openschoolsken-

ya.org/#map
55 The mapping done by Map Kibera is independent of the mapping done by the Ministry

of Education. Therefore, it is not easy to compare if the same schools were mapped by both
entities.
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DISTRIBUTION OF PUBLIC V. PRIVATE
PRIMARY SCHOOLS IN MATHARE

public/ govt primary
schools (n=15515)
38%

private/ non-govt
primary schools
(n=25249)
62%

Figure 3 Source: Open Schools Kenya, 2023
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Figure 5 Source: Open Schools Kenya, 2023
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Figure 7 Source: Open Schools Kenya, 2023
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Figure 4 Source: Open Schools Kenya, 2023
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Figure 6 Source: Open Schools Kenya, 2023
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Figure 8 Source: Open Schools Kenya, 2023
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Considering the schooling data, in Mabatini there are 28 private/non-gov-
ernment primary schools with 5,948 learners and not a single public/gov-
ernment primary school (Figures 9 and 10). Similarly, Ngei has 29 private/
non-government primary schools with 2,865 learners and no public/gov-
ernment primary schools (Figures 11 and 12).

PRIMARY SCHOOLS IN MABATINI
WARD (TOTAL =28)

PRIMARY LEARNERS IN MABATINI
WARD (TOTAL=5948)

. A community
community |n<z|:]v=|i;Jal (n=674) individual
(n—;l) iy 11% (n=766)
14% 0 13%

private not for
profit (n=385)
7%

religious

cbo (n=6) cbo (n=909)

(n—OS) 21% 15% religious

18% (n=1733)

29%
private not private priz/at? ?fg)r g(;ofit
f fit n= b
(r?=r3§r101:)/o (n=2) 7% '
ngo (n=3) private for profit ngo (n=1125) 19% private (n=220)
11% (n=1) 4% 4%

Figure 9 Source: Open Schools Kenya, 2023

PRIMARY SCHOOLS IN NGEI
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Figure 10 Source: Open Schools Kenya, 2023

PRIMARY LEARNERS IN NGEI
WARD (TOTAL=12,865)

private not for
profit (n=270)
9%

7% religous (n=1) private fot religous (n=37)
) 3% profit (n=743) 1%
prn;ate for 26%
profit (n=5) .
7% private not
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( )3% . ngo (n=176)
ComrgL(mlt%/) 6%
owned (n=
4% Private not prlvat$%n=21)
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individual NGO (n=1) 504 cbo (n=798)
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Figure 11 Source: Open Schools Kenya, 2023

Figure 12 Source: Open Schools Kenya, 2023
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I.3. Advocating for change

For years, the residents of Mathare have persistently voiced concerns
about the limited number of public schools within various areas of the
settlement,*® including in Mabatini and Ngei wards.>” Community mem-
bers have consistently maintained that there is no public school within the
Mabatini and Ngei wards and that children who attend public schools do
so in the neighbouring wards.

Several factors contribute to the increase in enrolment in private schools,
deepening inequalities in educational opportunities for the children of the
settlement, including:°®

+ Non-existent access to public schools in some areas;

+ Limited access to existing public schools in other areas that are far to
reach; and

+ Accessibility and physical proximity to parents’ homes of private
schools.

A low cost private school in Mabatini Ward

56 Stephanie Chebet Mate, Role of community dialogues in enrolment and retention of children
in primary school in Mathare informal settlements, Nairobi County-Kenya, University of Nairobi,
Master's thesis, October, 2016.

57 This has been raised during several interactions with the community: https://giescr.org/
en/our-work/on-the-ground/gi-escr-and-partners-host-dialogue-with-the-mathare-commu-

nity-education-taskforce
58  Ministry of Education, National Council for Nomadic Education in Kenya (NACONEK),

Mapping of Basic Learning Institutions Operating in the Informal Settlements of Nairobi County
Report, (2020), p 72.
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The present report is the outcome of research undertaken with the com-
munity in Mathare (participatory action research). It aimed at understand-
ing the depth of the challenges regarding community members’ access to
public education and the impact of the commercialisation of education on
their human rights. It also seeks to identify possible avenues for advocacy
and remedial action in that context.

The research was undertaken by members of the Mathare community,
represented by the Mathare Education Taskforce, in partnership with
four civil society organisations: Center for Education Policy and Climate
Justice (CEP(C)); the East African Center for Human Rights (EACHRights); the
International Commission of Jurists (ICJ); and the Global Initiative for Eco-
nomic, Social and Cultural Rights (GI-ESCR).

In line with the recommendations of the Mathare Education Taskforce,
the research paid particular attention to the right to quality free primary
education in the Mabatini and Ngei wards of the Mathare settlement. The
objective is to put forward the views and experiences of the community
members/residents of the Mabatini and Ngei wards regarding access to ed-
ucation. It is hoped that the report’s findings will be channelled toward ad-
vocacy for effective change and the full realisation of the right to education.

Il. Methodology

The present research project has relied on the methods of participatory
action research (PAR), in which the research process is designed and de-
cided together with the members of the community and the organisations
participating in the project to achieve practical solutions for the challenges
they face.

What is participatory action research (PAR)?

Participatory Action Research (PAR) is an umbrella term, covering a com-
prehensive process of research, education, and action to which all par-
ticipants contribute their unique skills and knowledge and through
which all participants learn and are transformed.®° Applicable to a vari-
ety of fields and contexts, PAR privileges the active involvement of people
with lived experiences as participants (co-researchers) to generate new
knowledge and act on findings to improve their lives.®! In this sense, PAR

59 The Mathare Education Taskforce is a movement formed by 30 community members
living in Mathare who came together to advocate for better education in Mathare and its
environs. The taskforce is made up of twelve (12) women and eighteen (18) men out of which
3 are persons with disabilities.

60 Mary Brydon-Miller, “Participatory Action Research: Psychology and Social Change,” Jour-
nal of Social Issues, 53, no. 4, (April 9, 2010) 657-666.

61 Caroline Lenette, What Is Participatory Action Research? Contemporary Methodological Con-
siderations: Participatory Action Research. Ethics and Decolonisation, online edition. (New York:
Oxford University Press, 2022), p 1.
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replaces an ‘extractive’ model of research with one in which the benefits
of research accrue more directly to the communities involved.®? Thus, PAR
seeks to remove hierarchy and empower ‘ordinary people’in and through
the research process to achieve a flexible and socially owned process.®
Importantly, PAR aims to document, interpret, and address complex sys-
temic problems in a collaborative, impactful and contextually situated
manner; therefore, it does not follow a set research design or particular
methodology.®* PAR combines research and action through a cyclic or spi-
ral process that alternates between action and critical reflection.®

What is the methodology of PAR?%¢

PAR may use a range of different (qualitative) research methods in a
flexible, often combined manner. These include field observation, ar-
chival and library research, historical investigations using personal
history documents, narratives and storytelling, focus group discus-
sions, key informant interviews, community meetings, role-playing,
etc. Whichever methods are selected, they should ensure that they are
giving the community the strongest voice as well as tackling and balancing
any power asymmetries that may hinder their fullest participation.

PAR’s methodology encourages multiple data collection techniques
and instruments and the development of unconventional methods.
Methods are chosen or developed because they can potentially draw
out useful knowledge and because they invite the involvement of all
stakeholders. Since PAR focuses on the experiential knowledge of com-
munity members, approaches like informal interviews or open-ended
questions might be chosen over more structured researcher-controlled
data collection methods.

PAR involves visits, workshops, seminars, multi-stakeholder meetings
and academic journals in which local-level experiences and insights are
shared with a view to sensitize those monopolizing authority and knowl-
edge resources, which eventually contributes to advocating for change.

62 Sara Kindon, Rachel Pain and Mike Kesby, Participatory Action Research Approaches and
Methods: Connecting People, Participation and Place, 1+t ed. (London: Routledge, 2007), p.1.

63 Ibid.

64  Caroline Lenette, What Is Participatory Action Research? Contemporary Methodological
Considerations: Participatory Action Research. Ethics and Decolonisation, online edition. (New
York: Oxford University Press, 2022), p 2.

65 David Coghlan, and Mary Brydon-Miller, "The SAGE Encyclopaedia of Action Re-
search,”(United Kingdom: SAGE Publications Ltd, 2014).

66 Fran Baum, Colin MacDougall, and Danielle Smith, “Participatory Action Research”, Jour-
nal of Epidemiology and Community Health 60, no.10 (October 1, 2006): 854-857.
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The primary qualitative data for this research was obtained through
semi-structured interview questionnaires with key informants grouped
into two categories: parents and private schools’ personnel (owners/direc-
tors/head teachers).®” The interviews were conducted by 6 members of the
Mathare Education Taskforce trained for the task by the ICJ and GI-ESCR.
They were administered face-to-face and conducted in Swahili. The respons-
es were transcribed by hand and audio-recorded to ensure that, as far as
possible, precise accounts of the participants could be documented before
being translated into English. The participants for the interviews were se-
lected by the Mathare Education Taskforce. All participants provided written
consent for their participation and the use of their anonymised data. To
ensure the capture of the experiences of persons with disabilities, 6 out of
the 77 parents interviewed were parents with disabilities and/or parents of
children with disabilities.

Focus Group Discussion with Parents with Disability
and Parents with Children with Disability

67 The set of interview questionnaires are annexed to the present report.
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The interviews were conducted from the 18th to the 26th of May 2023.
A total of 77 interviews were done with parents residing in the Ngei
and Mabatini wards of Mathare, and 36 with the personnel of APBET/
private schools operating in the two wards.® Personnel often complet-
ed the questionnaires by hand, offering more limited responses and
information compared to parents.

Informal interviews with State officials (including sub-county educa-
tion officers, quality assurance officers, local administrators), village
elders and chiefs were also conducted during the first week of Sep-
tember 2023. Regrettably, a significant number declined to provide
permission to be quoted in this report, citing the requirement for au-
thorisation from senior administration before participating in a formal
interview. To facilitate the process of data collection, formal letters
were sent to the MoE, the Governor of the county of Nairobi, the Lands
Ministry and the Office of the Ombudsman. Despite these efforts, no
formal responses have been received from these offices to date.

To allow for a more detailed discussion on the education ecosystem
in Mabatini and Ngei wards and provide a platform for community
members to express their views and share their experiences, parents
and children (in separate sessions) from these wards were invited to
attend focus group discussions (FGDs). The FGDs with parents were
convened on the 14th and 15th of August 2023 and with children on
the 6th of September 2023.

The FGDs focused on community members' experiences regarding
their access to education from the following points of view: experienc-
es of women (6 attendees), experiences of persons with disabilities
(6 attendees), experiences of parents of children in public schools (6
attendees), general experiences of parents regarding their children’s
schooling (6 attendees), and the experiences of children (6 attendees).

More qualitative responses that informed this report were provided
during a validation workshop on the preliminary findings on the 13th
of October 2023, to which interviewed parents were invited. These par-
ents were given an opportunity to provide comments and input on the
preliminary findings presented by all the partners (CEPCJ, EACHRights,
ICJ and GI-ESCR). Furthermore, on the 26th of January, 2024, another
validation session was held with a representative of the Mathare Ed-
ucation Taskforce to review and agree on the recommendations put
forth in the research context.

68 The interviews were conducted with 6 members of the Mathare Education Taskforce
who were to interview 78 parents and 42 personnel (owners/directors/head teachers) of
APBET/private schools operating in the two wards. However, due to availability and time con-
straints, the interviews were instead conducted with 77 parents and 37 personnel (owners/
directors/head teachers) of APBET/private schools operating in the two wards.
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Community Validation of the report

Secondary data was collected through desk research, including a litera-
ture review, an analysis of the international and domestic human rights
frameworks and standards, and the domestic legal and policy frameworks
regarding the right to education in urban informal settlements. Further-
more, to estimate the number of private schools operating in the Mabatini
and Ngei wards of the Mathare sub-county, valuable data was obtained
from the Open Schools Kenya project’s dataset.

Finally, a formal information request was filed on the 25th of August 2023
with the National Land Commission® under Article 35 of the Constitution
of Kenya (2010) and the Access to Information Act (2016) in order to obtain
data on the utility of public land for building a public school in the Mabatini
and Ngei wards of Mathare sub-county. Regrettably, no responses have
been received.

69 The information request is included in the annex of the report.
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APBET/ private
(n=49) 64%

Figure 13

ATTENDANCE AND
SCHOOL CHOICE

lll. The challenges regarding access to
quality education in the Mabatini and
Ngei wards of Mathare

This chapter highlights the key takeaways from the interviews conducted
in May 2023 and from the focus group discussions (FGDs) in August, Sep-
tember and October 2023. Notably, these responses underscore the in-
tricate nature of schooling realities within the area, revealing diverse and
sometimes contrasting individual experiences and subjective perceptions
among parents with children in public and/or private schools.

l11.1. Key issues raised by parents during individual
interviews and focus group discussions

The questionnaires used during the scoping interviews of parents as well
as the focus group discussions gathered questions around four main
themes:

a. basic information about their child’s education, including school at-
tendance and reason underlying school choice;

b. financial factors or money-related issues regarding their child's edu-
cation;

c. questions related to the quality of education, including teachers’ qual-
ifications, school infrastructure and environment, safety within school
as well as on the way to/from school; and

d. general remarks or comments parents wished to share about their
child’s education.

111.1.1. Attendance and school choice
Out of the seventy-seven (77) parents interviewed for

this research, fourteen (14) parents had children attend-
ing public schools, forty-nine (49) parents had children

Both public and attending APBET or private schools, and fourteen (14)

private (n14) parents had children enrolled in both public and APBET/

9 . . . .
18% private schools. As revealed during the interviews and

FGDs, most parents were uncertain about the differenc-

es between APBET and private schools. They were often

simply unaware of the category their child's school fell

under and would generally refer to all schools that are
Public (n=14) not public schools simply as private schools.
18%
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Regarding their children’s attendance, many parents with children in
APBET/private schools admitted that their children have occasional-
ly been out of school for various reasons, mainly due to the inability
to pay school fees. This extremely strong trend in the interviews was
confirmed in the FGDs, during which participants reported instances
where their children had been out of school for shorter or longer pe-
riods due to financial constraints, lack of nearby schools, or personal
circumstances. The reported absences varied between two weeks up
to two years out of school.

Regarding the school attendance of children with disabilities and their
parent’s choice of schools for them, parents reported very limited suit-
able options in Ngei and Mabatini wards. Learners with disabilities of-
ten attended special schools outside the two wards. Some attended
Mathare Special School, which admits learners with intellectual disabil-
ities; others went to Salama Primary School and Valley Bridge School,
which have special units for learners with intellectual disabilities, pri-
marily catering to children with cerebral palsy.”® Learners with visual
and hearing disabilities go to special schools in other towns away from
Mathare because of the absence of options within Mathare. One moth-
er of six said:

“Schools that cater to children with disabilities are very few
in Kenya, let alone in Mathare, especially for deaf children.
The closest public school for the deaf is a mixed school
in Racecourse, Eastleigh. My child had to wait for 7 years
as | looked for a school that would cater to her needs at
her tender age and that was also not too far from home.
Finally, I had to take her to Nyang’oma School for the Dedf,
which was unfortunately in Bondo town. | chose this school
because | met a lady who also took her child to this school
and was also a resident of the county, therefore, in case
of anything, the lady could assist me in reaching out to
my child, for example, in case the schools closed earlier.
Unfortunately, after a few years, | was unable to continue
sending my child to this school because of lack of funds,
and she stayed out of school for 2 years before | found
another school in Bungoma County for her to attend.””’

(Bondo town, is in Siaya county which is approximate-
ly 400.6 kilometres from Nairobi county and Bungoma
county is approximately 412 kilometres from Nairobi
county.)

The parents all agreed that numerous schools, both private and pub-
lic, lack facilities and structures that cater to children with disabilities.
However, it is important to mention that during our FGDs, one parent

70 Response from parents during FGD with persons with disabilities 14/08/2023.

71 Response from a mother with children living with disability during FGD with persons with
disabilities, 14/08/2023.
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highlighted that the public school 4A (Heidemarie)’? has some facilities
and classes specifically designed for children with disabilities.” Yet,
during a visit to the school in the context of this research on the 13th of
February 2023, the headmistress mentioned that while the school did have
such classes, the children with disabilities had not returned to school after
the COVID-related closure because their parents moved away from the city
during and after the COVID pandemic, being unable to sustain themselves
in the city over that period.

111.1.1.1. Reasons for private school attendance

It is important to emphasise that parents’ decision-making is highly con-
strained by their social and economic circumstances and the lack of options
outside private schools. Parents cited various reasons for preferring private
schools, such as the absence of nearby public schools, the convenience
of proximity to home and the perceived safety associated with closeness,
smaller class sizes, and affordability (especially due to flexible payment ar-
rangements). Nonetheless, the experiences and opinions shared during the
interviews and FDGs are subjective, and often based on incomplete infor-
mation held by parents and inaccurate information that is prevalent and
distributed within their social networks. Therefore, similar ideas expressed
here can also be encountered in the answers provided by parents explain-
ing their preference for public schools.

111.1.1.1.1. Absence of public schools in the area

In Ngei and Mabatini wards, parents often face the challenge of limited ac-
cess to public education. For example, one parent expressed his frustra-
tion by stating: “there is no public school where | live."”* This scarcity of public
schools has led many parents to send their children to private schools, with
one parent emphasising, “most public schools in the area are full.””> For these
families, the decision to enrol their children in private institutions stems
from the realisation that the existing public schools in Mathare are not with-
in their locality and/or are already at maximum capacity.

111.1.1.1.2. Proximity of private school to home and
perceived safety due to closeness

Parents in Mabatini and Ngei wards have tried to mitigate the difficulty in
accessing public schools by enrolling their children in private schools close
to their homes. Many parents in the area echoed a common sentiment,
exemplified by one parent's reflection that:

72 Residents of Mathare refer to the public school (Heidemarie) as 4A or Heidemarie inter-
changeably. The school’s initial name was 4A before it was renovated.

73 Response from parent MK on the question “does the school cater for children with dis-
ability?” General FGD with parents 15/08/2023.

74 Response from father of 1 living in Ngei to the question “How and why did you decide to
send your children to their current schools? (Parents interview No. 69, 24/05/2023).

75 Response from mother of 2 living in Huruma Lions area to the question “How and why
did you decide to send your children to their current schools? (Parents interview No. 6,
22/05/2023).
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“the area I live in is surrounded by private and APBET schools and
all public schools are a long distance away from where | live. So,
| decided it is safer for my children to go where | am certain they
are safe in a school which is closer to home.”’®

Parents generally agreed that having the school close to their homes was a
relevant factor in deciding where to send their children as they believed it was
much safer to have them walk to the vicinity rather than having them travel on
unsafe roads with heavy traffic, often late in the afternoon, to public schools
far from where they live. As one father succinctly put it, the school he sends his
child to is “near to my residence and the only school around the locality”,”” with an-
other mother confirming that “/ sent him to his current school because of the dis-
tance; it is easily accessible, and sometimes he goes by himself. It is near home".’®

Considering safety as an important factor, parents carefully assessed the
distance and security of their children when making decisions about school
enrolment, with one parent stating, “/ looked at the distance and safety of the
child"” when deciding on the school to enrol him.

The prevailing belief among many parents was that if the school their child
attended was closer to home, a safer environment was generally provided for
them to travel to the school. A mother in Mabatini articulated this perspective,
saying, “In case of violence, he can reach home fast, and also, he does not use the
road often.”®®

This safety concern was amplified by the impact of recent anti-government
protests (maandamano) on children’s schooling, with numerous instances
where children had to navigate through potentially perilous streets to reach
home amidst clashes between stone-throwing youths and tear gas-deploying
police officers in the streets of Mathare.®’

In addition to concerns raised around political unrest, parents voiced their
worries during the FGDs about the general unsafe conditions of the roads, cit-
ing concerns about dangerous driving behaviours, especially involving drivers
of motorcycles (bodaboda) and motor vehicles. One mother stated, “/ fear for
my girl child going to a far school because of her safety. My child has once been hit
by a bodaboda."®?

76 Response from mother of 3 living in Mabatini 3C to the question “How and why did you
decide to send your children to their current schools? (Parents interview No. 6, 24/05/2023).
[re: FN 67 - are there two interviews numbered 67?]

77 Response from father of one living in Mabatini to the question “How and why did you de-
cide to send your children to their current schools?” (Parents interview No. 21, 23/05/2023).

78 Response from mother of 1 living in Huruma flats to the question “How and why did you
decide to send your children to their current schools?” (Parents interview No. 61, 23/05/2023).

79 Response from mother of 1 living in Ngei, Kibicho to the question “How and why did you
decide to send your children to their current schools?” (Parents interview No. 55, 20/05/2023).

80 Response from mother of 2 living in Mathare No. 10 to the question “How and why
did you decide to send your children to their current schools?” (Parents interview No. 35,
23/05/2023).

81 Maandamano Wednesday: Mathare in Protests in Pictures https://www.standardmedia.
co.ke/nairobi/article/2001477091/maandamano-wednesday-mathare-protests-in-pictures

82 Response from a mother during the General FGD, 15/08/2023.


https://www.standardmedia.co.ke/nairobi/article/2001477091/maandamano-wednesday-mathare-protests-in-pictures
https://www.standardmedia.co.ke/nairobi/article/2001477091/maandamano-wednesday-mathare-protests-in-pictures
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111.1.1.1.4. Size of classes

Parents with children in private schools sometimes held the perception that
there were smaller class sizes in those schools as compared to public schools
(in terms of the number of learners), which they indicated may contribute to
a more favourable and conducive learning environment. One parent high-
lighted this, stating, “/ believe private schools have less learners, making it easy
for teachers to concentrate on each learner.”®* Another parent, whose child was
attending a private school, admitted that she preferred private schools be-
cause “the number of pupils for class is less compared to public schools."®* Simi-
larly, the reason why another mother preferred private schools was that “the
student-to-teacher ratio is low [in private schools] as compared to public schools,
hence the teacher can keenly monitor the pupil or student’s performance.”

Moreover, insights from the FGD with the children revealed the challenges of
large class sizes in public schools. A child in one of the public schools report-
ed that their classroom had as many as eighty-two (82) students, making it
difficult to move around and creating an impediment to effective learning in
that context.

111.1.1.1.5. Personal connection with the private school

For some parents, the decision to enrol their children in a particular private
school was influenced by a personal connection that the parent had with the
teachers or owners of the school. For instance, one parent indicated that “/
had a connection with a teacher in that school, and | liked the school.”” Another
parent shared a similar sentiment revealing “/ was introduced by my cousin’s
sister who knew some of those in management.’s®

Parents noted that having a personal relationship with someone from the pri-
vate school (either a teacher, the owner or manager) was reassuring to them
and weighed into their decision to send their children to that private school
as the teacher/owner/manager would thus allow flexibility in terms of fee
payments. Comments by a father from Mabatini exemplified this sentiment:
“Due to the fact that | have a personal relationship with the school owner and the
school fee is very affordable.”

83 Response from mother of 2 living in Thayu-Mabatini to the question “How and why
did you decide to send your children to their current schools?” (Parents interview No. 31,
25/05/2023).

84 Response from mother of 1 living in Huruma Sokoni to the question “If money was not
an issue, what kind of school would you want your child to go to?” (Parents interview No.
50, 24/05/2023).

85 Response from mother of 2 living in Huruma Sokoni to the question “If money was not
an issue, what kind of school would you want your child to go to?” (Parents interview No.
51, 23/05/2023).

86 Response from a child during the FGD with children 16/08/2023.

87 Response from mother of 2 living in Gumba No.10 -Mabatini Ward to the question “How
and why did you decide to send your children to their current schools? (Parents interview
No. 20, 23/05/2023).

88 Response from mother of 1 living in Gumba No.10 -Mabatini Ward to the question “How
and why did you decide to send your children to their current schools? (Parents interview
No. 64, 23/05/2023).

89 Response from father of 2 living in Mabatini village to the question “How and why did you
decide to send your children to their current schools? (Parents interview No. 21, 23/05/2023).
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111.1.1.1.6. Affordability

The parents' choice of school was also influenced by the school's afford-
ability. While public schools should be free (no admission or other fees),
in practice, most schools charge some type of fees at the discretion of the
headteachers and Board of Management. Depending on the school, the
informal fees charged by public schools could be higher than in some “low-
cost” private or APBET schools. Thus, for community members, whether a
school is affordable will depend on the circumstances of the household
and the fees charged by the specific schools they are comparing.

One parent revealed, “I tried to take the child to public school at Heidemarie,
but admission [fees] was very high,”° and thus decided to enrol her child in
a private school. This sentiment was also shared by some parents in the
FGDs, with one stating, “/ wanted my child to join Moi Forces Academy, but
the admission fees® were costing me between Ksh. 30k-35k.”?

Overall, parents indicated that APBET/private schools are more financially
accessible, especially compared to the admission fees required for public
schools. Echoing this viewpoint, a father simply stated, “It's affordable.”*

One possible explanation of why “low-cost” private schools could be more
affordable by parents emerged during the FGDs. Many parents expressed
the view that the option to pay school fees in instalments or other suit-
able arrangements made private schooling more affordable for them than
public schooling, where fees were asked for upon admission. One mother
shared her experience, stating:

“I looked for a public school to enrol my child, and | was asked
to pay Ksh. 10,000 to admit my child to a public school; as a
single unemployed mother, this was very expensive for me.
The public school was also far from Ngei, Mbuthia, where |
live, as it was in Mathare 4A (Heidemarie). My child stayed
home for 5 months before | met a lady who directed me to an
affordable private school where | pay Ksh. 2,500 per term. |
talked to the school owner, and my child was admitted with-
out having to pay the whole fee and | was allowed to slowly
pay the fees."*

90 Response from father of 1 living in Mabatini kwa Kariokis to the question “How and why
did you decide to send your children to their current schools? (Parents interview No. 41,
23/05/2023).

91 This is despite the Ministry of Education issuing directives during term openings, explicit-
ly stating that public primary schools should refrain from denying any child access due to lack
of admission fees or schools fees. However, despite these directives, the implementation of
the Free Primary Education Policy remains unchecked, with fees demanded from parents at
the discretion of the school’'s Board of Management.

92 Response from a parent during the general FGD 15/08/2023.

93 Response from father of 3 living in Mabatini 3C to the question “How and why did you de-
cide to send your children to their current schools? (Parents interview No. 24, 25/05/2023).

94 Response from Parent E, to the question “How and why did you decide to send your
children to their current schools?” FGD with women 14/08/2023.
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‘£

Interview with a parent at her home
This comment was generally consistent with information shared by par-
ents who wanted to send their children to the public school, Heidemarie.
They felt that because of the admission fees, they were compelled to opt
to enrol their children to a private school.

111.1.1.2. Reasons for public school attendance

For the parents who sent their children to public schools, three main rea-
sons emerged: quality of education, better prospects for their child to
progress to secondary education and affordability.

111.1.1.2.1. Quality of education

Parents with children in public schools reported that they felt that their
children received a higher quality of education in public schools, encom-
passing both the academic aspects, infrastructure and learning environ-
ment. A father from Huruma (Ngei Ward) expressed this view, saying: “the
school is free and has facilities that can support good learning for my child. It
also has qualified teachers which help my child to have a proper education.”>
Another parent added, “the school has good infrastructure, playground, the
children’s performance and discipline are very high.”*® A mother of three in
Mabatini highlighted the dual appeal of public schools, stating:

95 Response from father of 1 living in Huruma Sokoni to the question “How and why did you
decide to send your children to their current schools? (Parents interview No. 60, 21/05/2023).

96 Response from mother of 2 living in Mabatini kwa Shosho to the question “How and
why did you decide to send your children to their current schools? (Parents interview No.
40, 23/05/2023).
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“My last-born’s school is a public school with great infrastruc-
ture and well-qualified teachers, and we do not pay school
fees, only lunch and remedial. As for my 1st and 2nd born,
they are both in public secondary schools, which | believe is
the best place in terms of quality education.”™’

In the FGDs, a parent acknowledged the commendable quality of educa-
tion in a distant public school but also pointed out the financial challenges
associated with it: “/ took my child to 4A, which although is really far from
home as I live in No.10, the quality of education is really good. However, the
school charges so many other fees that | struggle to pay."® This perspective
reflects the multifaceted considerations parents weigh when deciding be-
tween public and private education.

111.1.1.2.2. Better prospects for secondary education at
public schools

Parents favouring public primary schools often cited the potential for
smoother transitions to public secondary schools as a key factor in their
decision. One parent emphasised this perspective, stating: “Once they fin-
ish primary education, finding a good high school will not be hard if they
come from a public school as opposed to if they finished school in a pri-
vate school.” Echoing a similar sentiment, another parent expressed con-
fidence that “when the child finishes grade 7 or class 8 [in public school],
he or she will join a good secondary school.”®

Insights from parents attending the FGDs also highlighted the perception
that children attending public schools had better chances to continue
their secondary education than those learning in private schools. One fa-
ther shared that:

"The reason | removed my children from private school
to public school is because when they do their national
examinations, children in public schools are given prefer-
ence in school selection for their continuous education in
secondary school and also university choice.”

This sentiment was reiterated by children preparing for their class 8 na-
tional examinations during the FGD, with one of them stating “being in a
public school allows registration for national exams easily and also to be
picked to join a good public secondary school.”®2

97 Response from mother of 3 living in Bondeni, Mabatini to the question “How and why
did you decide to send your children to their current schools? (Parents interview No. 32,
21/05/2023).

98 Response from Parent SN, to the question “How and why did you decide to send your
children to their current schools?” (FGD with parents with children in public schools)

99 Response from father of 3 living in Mabatini village to the question “If money was not an
issue, what kind of school would you want your child to go to?” (Parents interview No. 54,
24/05/2023).

700  Response from mother of 3 living in Ngei to the question “If money was not an is-
sue, what kind of school would you want your child to go to?” (Parents interview No. 56,
23/05/2023).

707 Response from a parent during the FGD with parents with children in public school
15/08/2023.

702 Response from a child studying in a private school during the FGD with children
06/09/2023.
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111.1.1.2.3. Affordability

Interestingly, and in sharp contrast with the perception of parents of
children in low-cost private schools, parents with children in public
schools highlighted the cost-effectiveness of public schools compared
to private alternatives.

One parent emphasised, “Private was very expensive and | could not afford
it. So, I decided to take her to a public school”.'*> Another echoed these com-
ments stating, “My children were in a private school, and now | take them to
public school because it is cheaper.”® Yet another parent noted similarly
that, “the children were in private schools since they are expensive, | decided
to send them to their current public school.”%

As explained above, views about affordability vary among community
members depending on the specific schools they are comparing. While
formally in Kenya, there is a free primary education policy, and the MoE
has issued circulars stating that public primary schools should be free, %
most public schools still require parents to pay for lunch, exam fees, extra
lessons, textbooks and uniforms. The amount each public-school charges
for these additional costs varies as determined by the headteachers and
Board of Management.

FGD with parents with children in public schools

703 Response from parent of 1 living in Ngei, Kibicho to the question “How and why did you
decide to send your children to their current schools? (Parents interview No. 74, 13/06/2023).

704 Response from mother of 2 living in MBUTHIA-NGEI to the question “How and why did
you decide to send your children to
their current schools? (Parents interview No. 68, 20/05/2023).

705 Response from mother of 2 living in Huruma Sokoni to the question “How and why
did you decide to send your children to their current schools? (Parents interview No. 51,
23/05/2023).

706 Irene Githinji,” Schools warned against demanding unauthorised charges from par-
ents,” People Daily, 2024.
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111.1.2. Financial factors in public and private schools

Based on the responses received regarding economic accessibility, partic-
ularly in relation to the schools attended by their children and consider-
ing both school fees and additional costs borne by parents, the following
trends became apparent.

lll. 1. 2. 1. School fees and additional expenses

Parents interviewed and having their children in APBET/private schools
reported paying school fees (meaning tuition fees) per term for their chil-
dren’s education. This system frequently poses challenges, resulting in
children being left out of school due to their guardians' inability to meet
payment deadlines. In some APBET/private schools, parents could dis-
cuss their economic circumstances with the school owner or teachers,
and some allowed flexibility in terms of payment. Parents reported that
in some APBET/private schools, the school fees were supposed to cover
meals. Still, in most cases, parents reported paying additional money for
lunch, exam fees, extra lessons, textbooks and uniforms.

In contrast to this, most parents sending their children to public schools
reported that they did not pay school fees (meaning tuition fees) as public
education was free; as one parent stated, “We don’t pay school fees because
itis a public school and it is free,”"%” but were required to pay for other school
fees or expenses, such as meals, textbooks, uniforms, extra lessons and
remedials, motivation fees, expenses for school trips, activity fees, fire-
wood, and admission fees, among others. While some parents did report
having to pay school fees (tuition fees) in public schools, it appears that
what they understood under the term “school fees” was not tuition fees
but any expense that was collected by the school. One parent summarised
the issue by saying “Hakuna shule ya bure sasa”,'®® which means “there is
no free school now”, to show that even where public schools should pro-
vide free education, given the indirect charges levied on them, schooling
is never truly free.

In the FGD of parents with children attending public schools, concerns
were raised about the definition of “school fees”, with one of the parents
explaining:

“If you do not pay ‘motivation fees’,'% your child suffers. The
teachers pay attention to students whose parents ‘pay moti-
vation fees’. They have renamed/baptised fees into different
names such as motivation fees, etc.""°

707 Response from father of 1 living in Huruma, Sokoni and sending his child to public
school to the question “Do you pay school fees for your children to attend school? How much
are the fees per term?” (Parents interview No. 60, 21/05/2023).

708 Response from Parent X, who has a child in a public school, on “any additional fees they
pay apart from school fees” (FGD with parents with children in public school,15/08/2023).

709 The parents described a motivation fee as an extra amount of money that is paid to the
school to motivate the teachers.

770 Response from parent J, who has a child in a public school (FGD with parents with chil-
dren in public school, 15/08/2023).
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This comment highlights the creative ways in which fees are often dis-
guised under different labels. The so-called “motivation fees” are said to
g0 to the teachers to motivate them to teach well.

It was evident from the interviews and FGDs, that school fees were a sig-
nificant concern, with parents paying varying amounts per term, impact-
ing their ability to afford education for their children. The amounts report-
edly paid ranged between Ksh.1,000 and Ksh.15,000 in both public and
private schools. The expenses beyond school fees, including uniforms,
books, meals, extra lessons, and exam fees, were standard in public and
private schools. These supplementary costs reported by parents ranged
between Ksh. 50 to 10,000, posing significant challenges to many parents.

A parent with a child in a public/mission school for persons with disabili-
ties indicated that the same problem exists in special schools:

"In the special schools | take my child to, | pay all the fees
since there is no government support in the public school in
Mathare. | also pay fees, but the government currently says
that this is lunch money, which is about Ksh.1,500 per term,
and | still have to pay Ksh. 50 per child every Saturday as
tuition fees. If you do not pay, when the exam results are re-
leased, the child will not be given their report form.”™

Other parents gave examples of specific expenses that were challenging
for them to afford, with one parent expressing concern that:

“I pay Ksh. 300 for the games kit, and | buy the exercise books
once they are filled up. We are also required to pay for exams,
and I pay ksh.600 for lunch per month.”"2

Another parent shared an instance where her child missed doing exams
in a public school because of failure to pay the requested fees, saying:
“My child studies in Heidemarie and this term my child has not done exams
because of school fees.”"3

Overall, both the parent interviews and the FGDs have highlighted that, par-
ents living in Ngei and Mabatini wards have limited knowledge about the
specific expenses public schools can collect from them upon their child's en-
rolment and during the academic year. In conjunction with this lack of aware-
ness, responses from parents whose children attend public schools reveal a
dissonance between the government’s and the MoE'’s responsibility to ensure
the effective implementation of the Free Primary Education policy, which in
principle guarantees free education in public schools, and the reality where
parents still find themselves compelled to pay various fees to the school.

771 Response from a mother of 6 with a deaf child on how and why did you decide to send
your children to their current schools (Focus Group Discussion with persons with disabilities
14.08.2023).

712 Response from Parent E on the question “Are there any other additional fees that you
pay apart from school fees” (FGD with Women 14/08/2023).

713 Response from Parent SE, (FGD with Parents [general]), 15/08/2023).
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l11.1. 2. 2. Preference for school (if money was not
a constraint)

During interviews parents were asked if money were not an issue, which
kind of school would they prefer their child to attend.”* Forty-two (42) out
of the seventy-seven (77) parents interviewed indicated a preference for
public schooling, citing a range of reasons including trained teachers, well
established facilities, easier admission to public secondary schools, afford-
ability, the use of official curriculum, and safety for learners. A mother in
Ngei, said that she would prefer a public school: “because there are well-
trained teachers [...] enough facilities and are well established”."*> A father
asserted he preferred a “proper public school because they follow the curric-
ulum well and they also have competent teachers.”"®

Some parents stressed a preference for public

PREFERENCE OF SCHOOL IF MONEY schools due to the government support that public
WAS NOT A PAROBLEM schools receive. Other specific responses included

private school
29%

Figure 14 Source: Data collected by Mathare Educa-
tion Taskforce, 2023

the following: “[pJublic school with all the amenities
provided by the government. The fees and books are
"g0od" school provided for by the government™'” and “I would like my
17% children to go to a public school because the govern-
ment will cater for all their expenses and ensure a good

learning environment.”"®

Some parents' preference for public schools stems
from the assurance of quality secondary education
once the child completes primary education, as ex-
pressed by one parent who stated: “Public school, be-
cause afterwards you are guaranteed a good secondary
school.”® Another parent explained her preference:
public school “Public, because they lack issues. You may be shocked
54% to find private schools during national examinations are
not registered.”'?° Others indicated that the safety of
their children was the deciding factor in their prefer-
ence for public schools.™’

114 See Question 8 of the Parents Interview Questionnaire: “If money was not an issue, what
kind of school would you want your child to go to? What is it about this kind of school which
you like?".

715 Response from mother of 2 living in Ngei, Metameta and sending her child to private
school (Parents interview No. 52, 19/05/2023).

7176 Response from father of 1 living in Huruma Sokoni and taking his child to public school
(Parents interview No. 60, 23/05/2023).

117 Response from mother of 4 living in Sokoni, Ngei and taking her children to private
schools (Parents interview No. 62, 23/05/2023).

718 Response from father of 2 living in Mabatini village and taking his children to private
schools (Parents interview No. 21, 23/05/2023).

779 Response from mother of 1 living in Ngei and taking her child to APBET school (Parents
interview No. 70, 24/05/2023).

720 Response from mother of 3 living in Bondeni, Mabatini and taking her children to public
schools (Parents interview No. 32, 21/05/2023).

721 Response from mother of 2 living in Mathare 3C and taking one to public school, the
other to APBET school (Parents interview No. 25, 24/05/2023).
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Conversely, among the seventy-seven (77) parents interviewed, twen-
ty-two (22) expressed a preference for private schools, citing smaller
class sizes conducive to learning, caring teachers, and perceived high-
er quality of education, as illustrated by the following comments::

e “Private schools, because they have a better education than public.
Teachers are hardworking there. The population is very accommoda-
tive”; 122

e “Private schools because of the attention that is guaranteed to my
child in a private school”;'?3

e “Private schools, because the student to teacher ratio is low as com-
pared to public schools, hence the teacher can keenly monitor the
pupil or student performance.”?*.

Some parents even specifically named elite private schools of their
choice, with one stating: “Private (Bishop Gitonga), because of the quality
of the food, good performance and security (in the current school the child
has to cross Juja road which is not safe).”?> Such elite private schools are
well out of the range of affordable prices for the overwhelming major-
ity of residents of Mathare, including those interviewed.

Finally, thirteen (13) out of the seventy-seven (77) parents interviewed
expressed a more generalised preference for “a school”, a “better”
school or a “good” school, focusing on their desire for their children
to receive quality education irrespective of whether it was provided
publicly or privately. Responses included sentiments such as:

e “I would take her to a school with all the needed facilities to get good
education”;1?®

e “Aschool with all learning facilities for my child to get proper education”;'?’

e “Better school with all educational facilities. My child will get better
education”;®

722 Response from parent of 1 living in Mabatini and taking her child to public school (Par-
ents interview No. 73, 13/06/2023).

123 Response from father of 1 living in Mabatini and taking child to public school (Parents
interview No. 66, 23/05/2023).

124 Response from mother of 1 living in Negi Sokoni and taking child to private school (Par-
ents interview No. 50, 23/05/2023).

7125 Response from father of 1 living in Number 10-Mabatini taking his child to public school
(Parents interview No. 29, 21/05/2023).

726  Response from mother of 1 living in and Kibicho, Ngei and taking her child to APBET
school (Parents interview No. 30, 20/05/2023).

127 Response from father of 1 living in Ngei and taking his child to private school (Parents
interview No. 36, 18/05/2023)

728 Response from mother of 2 living in MBUTHIA-NGEI taking her children to public school
(Parents interview No. 68, 20/05/2023).
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o "I would wish my child to be in the best school with all the learning
facilities so that my child would have quality education”;'*®

e ‘I would wish to take my son to a good school with well trained teachers
and good facilities”;'*

e ‘I would take her to a school with all the needed facilities to get a good
education.”®

A parent of a child with disability expressed that “/ would prefer a school
that could accommodate the disabled child with all the facilities.”'3? During
the FGDs, when asked the same question, the responses of persons with
disabilities included the following showcasing, in particular, a preference
towards public schools:

o “| prefer public schools since | will be guaranteed that the teachers there
are qualified";"

o " prefer a public school because you are assured of the quality of the
teachers and that the schools will always have teachers as they are provid-
ed by the government compared to a private school. "13*

Some other responses from other FGDs were also specific to particular
schools, with one parent stating “/ would like my child to attend Moi Airbase.
Itis a secure school. It has a good performance and everything is of good qual-
ity"3> (Moi Airbase is a public school).

A small number of parents were content with the school their child was in,
with responses such as “I am happy with Hope School"3¢ and “I would like
to continue with 4A" [4A also known as Heidemarie is a public school, Hope
School is a private school].’”® Some parents in FGDs also said that what
mattered most to them was a good quality school, saying, for example: “/
would pick a good quality school with good quality facilities.”#

729 Response from father of 1 living in Ngei and taking his child to private school (Parents
interview No. 65, 18/05/2023).

730 Response from mother of 1 living in Bondeni -Mabatini taking child to APBET school
(Parents interview No. 34, 24/05/2023).

131 Response from mother of 1 living in Kibicho- Ngei taking child to APBET school (Parents
interview No. 30, 20/05/2023).

732 Response from parent of 4, one having a disability, living in Ngei, Metameta and taking
2 children to APBET and 1 to public school (Parents interview No. 77, 13/06/2023).

133 Response from a parent with a child with disability during the FGD with persons with
disabilities 14/08/2023.

134 Response from Parent MY, mother of 6 with a deaf child on preference of school they
would pick to send their child if money was not a problem (Focus Group Discussion with
persons with disabilities 14.08.2023).

735 Response from parent during the general FGD 15/08/2023.

736 Response from parent OO, during the general FGD 15/08/2023.
7137 Response from parent SE, during the general FGD 15/08/2023.
138 Response from Parent AD, during the general FGD 15/08/2023.
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111.1.3. Quality of education in public and private schools

Overall, parents' confidence in the quality of education available to their
children in Mathare’s Mabatini and Ngei wards was mixed. Some parents
expressed satisfaction with the quality of education received by their chil-
dren, while others had reservations about the curriculum and teaching
standards, environment, and safety of schools.

lll. 1. 3. 1. Teachers’ qualifications in public and private
schools

More than half (40 out of 77) of the parents (with children in only private
schools and with children in both public and private schools) interviewed
admitted to being uninformed or uncertain about the qualification level
of their children’s teachers or its significance when queried “Do you know
whether the teachers at the school are registered with TSC (the Teachers Ser-
vice Commission) or have degrees or diplomas that qualify them to be teach-
ers? Do you think it is important for teachers to be qualified?" One mother
candidly admitted: “/ don‘t know [if teachers are qualified] but | see my baby
performing, so | can say they are trained by the TSC,"°

Some parents shared that information about the qualifications of teach-
ers was not the kind of information or details they would ask when seek-
ing admission. One explained that “parents don't ask details about teaching
staff,*° and another added “No [I don't know] because parents have not
been inducted on the same.”*!

One father explained that he was aware of the prevalence of non-regis-
tered teachers stating:

“Most of them are not registered teachers. Majority are
sourced locally, and we know them. Sometimes you might
meet them around. Shockingly your kid will point them out
that they are their teacher and all along you have been know-
ing them after completing their O levels or form four. Most
teachers are form four leavers."%?

Many parents who had children in APBET/private schools reported that they
believed some of their children’s teachers were registered with TSC as “most
move to public schools after teaching at the school”* implying that such qualifi-

139 Response from father of 2 living in Mabatini, Gumba having his child in APBET school
(Parents interview No. 46, 23/05/2023).

740 Response from mother of 2 living in Mabatini, Gumba having her child in APBET (Par-
ents interview No. 58, 23/05/2023).

741 Response from father of 1 living in Mabatini kwa Kariokis having his child in APBET
school (Parents interview No. 41, 23/05/2023).

742 Response from father of 2 living in Mabatini, Gumba having his kids in private school
(Parents interview No. 33, 19/05/2023)- A Form four leavers is a person who has completed 8
years of primary school and 4 years of secondary school. In this context O levels would also
mean the same as someone who has completed 8 years of primary schools and 4 years of
secondary school.

743 Response from parent of 1 living in Mathare 3C having child in APBET school to question
(Parents interview No. 39, 26/05/2023).
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cations are required for employment at public schools. In contrast to parents’
knowledge about teachers' qualifications in APBET/private schools, all parents
who sent their children solely to public schools assumed all teachers at public
schools were TSC certified. One parent confidently asserted “We all know for a
teacher to teach at a public school they are certified by TSC.""*

During the FGDs, some parents with children in APBET/private schools ex-
pressed uncertainty about the qualifications of their children’s teachers, in-
dicating their limited knowledge about teacher registration with TSC. Those
with children in public schools were assured that the teachers were qualified
as they were posted by TSC into these schools; however, due to the high stu-
dent-teacher ratios, the school board of management would sometimes also
hire teachers or community members who they deem sufficiently qualified or
who are still under training. As one parent explained concerning community
members who the school board deem sufficiently qualified: “The children are
sometimes too many that the school hires form four leavers. However, these form
four leavers are not well trained. There is a need for the government to follow up
on the teacher qualification.”*

During the FGDs with women, when asked whether they “actively participated
in the school meetings” one of the mothers noted that “If you dare give a nego-
tive report about a teacher to their bosses, your child would be ostracised in school.
No teacher would want to teach your child.” All the other women agreed with this
statement, saying that this happens in all the schools.

FGD session with women

744  Response from parent of 3 living in Mabatini, Bondeni, having all children in public
school (Parents interview No. 33, 21/05/2023).

745 Response from Parent M, (FGD with women,14/08/2023?).
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A mother in the FGD shared a distressing experience that led her to
transfer her children from a private school to a public one. She ex-
plained that her concern arose from the fact that her children were
being instructed by the school owner’s children, who were still in sec-
ondary school. This revelation became a decisive factor in her decision
to switch schools.™6

One of the students participating in the FGDs who attends a public
school indicated that she liked her teachers, they taught well, checked
their homework, and responded to all questions asked.™ Similarly,
when asked about the quality of their teachers, one child who attends
a private school expressed satisfaction: “/ like all my teachers because
they are good, they do not discriminate and help students understand bet-
ter. They do not leave any student behind."'*®Yet, another child, attend-
ing a different private school, expressed a dissimilar opinion, explain-
ing that while she liked her teachers, “sometimes they answer rudely
when a student asks a question."°

l1l. 1. 3. 2. Safety and school infrastructure in public and
private schools

In general, most parents interviewed had concerns regarding the safe-
ty and suitability of the school infrastructure, including classrooms,
sanitary facilities, and playgrounds. Complaints from parents whose
children were attending APBET/private schools were, however, more
numerous compared to parents having their children in public schools.

As highlighted by a parent with a child in a private school: “classrooms
and structures are made of iron sheets, and they share the toilets with the
community and have no playground.”>° In her view, this rendered the
school environment unsafe. Another parent with children at an APBET
school reported that “the toilets are close to the classrooms, and they are
not good for the learners’ health. There is no space for a playground. The
classes are small, yet the learners are many.”’

Most parents with children in APBET schools agreed that the condi-
tions of school toilets were bad, and their children’s school did not
have a playground, or only a very small one, which added to their safe-
ty concerns. Some views expressed include:

146 Response from Parent A, (FGD with parents with children in public schools 15/08/2023).
147 Response from child GA in a public school, during the FGDs with children 16/09/2023.

748  Response from child BA in a low-cost private school, during the FGDs with children
16/09/2023.

749 Response from child MN in a private school, during the FGDs with children 16/09/2023.

750 Response from mother of 2 living in Mabatini and having her kids in APBETS to the
question “Are the classrooms and other structures at the school (toilets, playgrounds etc)
safe and in good condition?” (Parents interview No. 20, 23/05/2023).

151 Response from father of 2 living in Mabatini, Gumba and taking his kids to an APBET
school to the question “Are the classrooms and other structures at the school (toilets, play-
grounds etc) safe and in good condition?” (Parents interview No.33, 19/05/2023).
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e “They [the school structures] are made out of iron sheets, they do not
have a playground and [children] play along the road which is danger-
OUS",'”’Z

e "“The classrooms have pot-holes, the toilets sometimes get blocked and
the children have to stay home until it gets unblocked”;'>3

e “The toilets are very dirty. The classes are very small and congested. No
playground and the children play dangerously along the corridors and
road and [it] is very dangerous for the kids";>*

e “They [the classes and school structures] are in terrible condition es-
pecially the toilets.”>>

One parent with children in both public and private schools conveyed
a view that neither environment was entirely safe for his children be-
cause while in the public school, “classrooms are full to capacity and not
safe for children”, in the APBET school, classrooms “are too small [and]
therefore not safe and not in good condition.”>®

The general perception of the state of public schools during the inter-
views was that their facilities and classrooms were generally adequate
and safe, and students had access to playgrounds on the premises.
Yet, several parents also reported that the overcrowded classrooms
were unsafe and/or unsuitable for quality learning.

According to parents participating in the FGDs, the condition of school
infrastructure varied in public and private institutions, including class-
rooms and sanitation facilities. In their FGD, parents with children
in public schools acknowledged that public schools generally offer
well-structured classrooms, ample playing fields, and proper toilet fa-
cilities. However, challenges arise from the imbalance between school
population and limited resources, the learner-to-classroom and toilet
ratios that are often far too high.

Parents with children in private schools shared that some of these in-
stitutions are often situated on rental properties, leading to limited
space for playgrounds and classrooms. One parent emphasised that:

152 Response from mother of 2 living in Mathare 3C and taking her younger child to an
APBET school to the question “Are the classrooms and other structures at the school (toilets,
playgrounds etc) safe and in good condition?” (Parents interview No.25, 24/05/2023).

753 Response from father of 1 living in Mabatini kwa Kariokis and taking his child to an
APBET to the question “Are the classrooms and other structures at the school (toilets, play-
grounds etc) safe and in good condition?” (Parents interview No.41, 23/05/2023).

154  Response from father of 2 living in MBUTHIA and taking his child to an APBET to the
question “Are the classrooms and other structures at the school (toilets, playgrounds etc)
safe and in good condition?” (Parents interview No.44, 20/05/2023).

7155 Response from father of 3 living in Mabatini Village and taking his kids to private schools
to the question “Are the classrooms and other structures at the school (toilets, playgrounds
etc) safe and in good condition?” (Parents interview No.54, 24/05/2023).

156 Response from parent of 4 living in Metameta, Ngei and taking 2 kids to public and one
to an APBET school to the question “Are the classrooms and other structures at the school
(toilets, playgrounds etc) safe and in good condition?” (Parents interview No.77, 13/06/2023).
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“The APBET schools are built in 10 by 10 plots and are overpopulated, with two
toilets serving the school population. The size of the schools also means there is no
accessible field."™”

This view was also echoed in the FGD with children, as several expressed that
private schools had limited playgrounds and smaller classes. One child, for
example, stated that they would like to go to a public school because it has
bigger a playing field, whilst his current school had a very small field.'>®

I1l. 1. 3. 3. Access to water and electricity in public and
private schools

The research also sought to inquire about the availability and accessibility of
drinking water and electricity and the legality of their connections.

Parents whose children were attending APBET/private schools reported incon-
sistent access to clean running water and electricity, with only a few schools
having access to clean running water. Schools resorted to purchasing water
from vendors and storing it in water tanks on school premises when there
was no running water. Some parents also indicated that their children were
in schools where they were asked to bring their own water to school for con-
sumption during the day. This was echoed by the children in their FGD session
as all of them - both in public and private schools - reported taking drinking
water with them to school.

Regarding the legality and safety of electricity and water connections at AP-
BET/private schools, some parents raised concerns, especially regarding elec-

tricity:
e “The electricity connection is illegal posing danger to the children”;'>
o “They have illegal electricity, and this is very dangerous for our children.”®

In many instances, parents were unaware of the legality of existing school
connections. However, what emerged clearly from the parents’ interviews
is that most of those with children in public schools reported good and safe
connections. Only one parent expressed problems with the water supply in a
rural public school," and two more said that their children’s public schools
had no access to electricity.'®2

157 Response from parent PP, during the General FGD 15/08/2023.

158 Response from child KN, student in a low-cost private school during the FGD with chil-
dren 16/09/2023.

759  Response from mother of 2 living in Mathare 3C and sending one to an APBET to
question “Do your children have access to running water and electricity at school? Are the
connections for these legal and safe?” (Parents interview No.25, 24/05/2023).

760  Response from mother of 2 living in Mathare 3C and sending both to an APBET to
question “Do your children have access to running water and electricity at school? Are the
connections for these legal and safe?” (Parents interview No.26, 24/05/2023).

7617 Response from parent of 1 living in Mabatini and taking her child to public school (Par-
ents interview No. 73, 13/06/2023).

762 Response from mother of 2 living in Mabatini kwa Shosho and sending her children to
public school (Parents interview No. 40, 23/05/2023) and Interview with mother of 4 living
in Meta Meta, Ngei ward, sending her children into public school (Parents interview No. 16,
23/05/2023).
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The above views were reaffirmed by the participants of the FGDs. Par-
ents with children in public schools agreed that the schools benefit
from legal connections to essential utilities like electricity and water.
This is because they are under the control and direction of the State.
While some private schools are legally connected to these services,
others resort to unauthorised connections. Some private schools even
charge students for toilet use due to inadequate facilities.’®® One par-
ent emphasised the challenge faced by students as follows: “The ratio
of children to the washroom facilities is not balanced. Many schools do not
have safe water and many children have to carry water to school. There are
even private schools where children have to carry firewood to school"."%

lll. 1. 3. 4. Health and environmental issues around public

and private schools

In response to the question, “Are there any environmental issues (such
as pollution or waste) impacting on your child’s education?” the parent in-
terviews revealed four main environmental issues affecting their chil-
dren’s performance and well-being in both private and public schools:

waste pollution;

a.
b. sewage overflow/flooding;

c. noise pollution from motorists and neighbours; and

d. exposure to changa brewing and drugs.

Mothers from Mabatini ward highlighted the implications of the poor
hygienic conditions in private schools, with one stating, “My child has
fallen sick due to the hygienic conditions in school, [furthermore], the poor
state of the toilets and the open drainage smell can distract learners,”
while another added “the drainage system and the sewer line pollute the

air. The bad smell interferes with learning.”

A father from Ngei ward pointed out that “a lot of sewage and loud
music from the bars”®” affected his child’s learning environment, while
another parent reported “trash dumped near the school, poor drainage
near the school, violence and teargas during protests [affect the learning
environment of the child].”'®® A mother from Mathare 3C raised con-

163 Response from Parent D, on the question “Do your children have access to running wa-
ter and electricity at school? Are the connections for these legal and safe?” (FGD with parents

with children in public school, 15/08/2023).

164 Response from Parent D, on the question “Do your children have access to running wa-
ter and electricity at school? Are the connections for these legal and safe?” (FGD with parents

with children in public school 15/08/2023).

765 Response from mother of 3 living in Mabatini 3C and taking kids to private school (Par-

ents interview No. 6., 24/05/2023).

766  Response from mother of 2 living in Gumba Mabatini and taking her child to APBET

school (Parents interview No. 58., 23/05/2013).

167  Response from father of 3 living in Choma Zone Ngei and taking his kids to private

schools (Parents interview No. 17., 23/05/2023).

168 Response from father of 2 living in Mathare No. 10 Mabatini and taking his kids to APBET

schools (Parents interview No. 18., 23/05/2023).
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The physical environment of Mathare. Around

the Mathare River, where residents live and some P . . ” P
schools are also Jocated. cerns that “the environment is not good” because “there are open sewer

lines, and the drainages are full with litter everywhere,'®® while another
mother from the same area added, “noise pollution from motor vehicles
and motor bikes and loud music from the neighbours affect the concen-
tration of children in the class."”®

Additional forms of disruption that elicited concern were underscored
by certain parents, with one particularly worried parent expressing:
“local breweries'’" is a major problem here. It is sold openly, and also
other forms of drugs are being sold".'’?> Another parent confirmed this
concern: “The environment is not good because [there are people par-
taking in smoking of all illicit [drugs] all over the place.”"*Participants in
the FGDs reported environmental issues, such as noise pollution from
nearby churches and residential buildings that also house the APBET/
private school. They also complained about the proximity of bars and
local brew sellers to such schools. One parent stated, “You find that the schools
are located side by side with busaa (local brew) seller,”7* while another added

769  Response from mother of 2 living in Mathare 3C and taking her children to APBET
schools (Parents interview No. 26., 24/05/2023).

170  Response from mother of 2 living in 3C village in Mabatini and taking her children to
APBET schools (Parents interview No. 28., 22/05/2023).

171 These are informal breweries, whereby traditional home brewed spirits popularly
known as chang'aa and busaa are made through fermentation and distillation illegally in this
context as the law requires them to be manufactured, distributed and sold in glass bottles.
This is not the case in Mathare. Also see: AFP, “Chang'aa, the potent liquor that's both a
scourge and a lifeline for many” Nation, June 07,2023.

172 Response from mother of 1 living in Bondeni- Mabatini and taking her child to APBET
school (Parents interview No. 34., 24/05/2023).

173 Response from father of 1 living in Mabatini kwa Kariokis and taking his child to APBET
school (Parents interview No. 41., 23/05/2023).

174 Response from Parent MK on “How the environment around the school is?” (FGD with
parents with children in public school. 15/08/2023).
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that: “My child’s school is located very close to a residential building. So, you will
find once in a while someone is playing their loud music as the children are still in
school and thus cannot concentrate in class."”

These views were also echoed by two children in the private schools during
their FGD. Additionally, they also raised problems about bodabodas (motorcy-
cle drivers) and matatus (commercial minibuses) playing loud music or honk-
ing, waste pollution due to poor drainage systems and waste disposal affect-
ing their learning environment.

I1I. 1. 3. 5. Safety of travel to/from public and private schools

When addressing the safety of commuting to and from public and private
schools, parents offered a range of experiences shaped by factors such as dis-
tance, transportation modes, and local conditions. Commuting times varied
significantly, spanning from 5 to 10 minutes to over an hour, with distances
ranging from 100 meters to 2 kilometres.

The most common form of travel was walking, which, in general, was consid-
ered to be unsafe for a range of reasons, including:

o the lack of pedestrian walkways;

e busy traffic on the roads;

o flooding of roads;

e sewage overflow during the rainy season; and

e a general lack of public security in the settlement (made even worse in
times of conflict, riots or protests).

When asked, “How far does your child have to travel each day to and from school?
How do they travel? In your view, is this trip safe?” a parent of three children with
two children in the same public school gave the following response: “Jits aj 1.5
km walk. | am not sure about the safety since we stay in an informal settlement,
and | just hope each day that he makes it safe to school and back home.”"”® An-
other parent added that the children: “walk to school every day. It is not safe,
especially in the morning; they could be kidnapped or even murdered.”””

A father of two from Ngumba, Mabatini, reported that the distance is also too
long: “{it is] around 2km walk to and from school. Not safe when police are raiding
the chang’aa dens and in the morning, there are too many vehicles on the road and
there are no pedestrian walkways along Maumau road.””®

175 Response from Parent E, on the environment around the school (FGD with women
14/08/2023).

176  Response from parent of 3 living in Ngei Pag and sending children to public (Parents
interview No. 72, 13/06/2023).

177 Response from mother of 2 living in Mathare 3C and sending her children to APBET
schools (Parents interview No. 26, 24/05/2023).

178 Response from father of 2 living in Ngumba village-Mabatini sending one child to public,
the other to APBET school (Parents interview No. 27, 22/05/2023).
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Another father from Mabatini emphasised the dangers of his child’s one-ki-
lometre walk to school, stating it is “not safe during conflict in the area and
crossing Juja road is also not safe.”"”® Several parents echoed similar concerns,
underlining the importance of school proximity to their homes in their de-
cision-making process when enrolling their children to school. Examples of

such views include:

o “[the] school is just 100 meters from where | am living and it is very safe for

my children"; &

e ‘“Itis a 3-minute walk, it is safe since it is very close”;'®

e “Imy child] walks to school; it is safe since it is near home.”®

However, even though some parents said a shorter distance helped, others
who lived very close to their child's school still reported concerns with the safe-

ty of their short walks to school:

e “[our home is] 70-100 meters walk to school. Not safe due to kidnappers, inju-

ries from accidents by bodaboda”;'®

e “[my children’s schools are] around 200 meters walk. Not safe because of bod-

aboda riders who are careless”;'8

e ‘fitis] 15 minutes’walk to and from. No safety issue, but there is a possibility

of theft and accidents and also being lured by strangers."'®

The FGDs with parents also revealed that the distance children travelled to
and from school ranged from 10 minutes to one hour. The mode of trans-
portation also varied. For parents with younger children aged 4-6, a prevalent
opinion emerged: many preferred to escort their children to school. This incli-
nation stemmed from the distance to school and apprehensions about safety

along the way.

179 Response from father of 1 living in Mabatini and sending child to public school (Parents

interview No. 29, 21/05/2023).

180 Response from mother of 2 living in Mabatini kwa Shosho and sending her children to

public school (Parents interview No. 40, 23/05/2023).

181 Response from mother of 2 living in Mathare No 10 and sending her children to private

schools (Parents interview No. 35, 23/05/3023).

182 Response from mother of 1 living in Huruma and sending her child to private (Parents

interview No. 61, 23/05/2023).

183 Response from mother of 4 living in Sokoni and sending her children to private schools

(Parents interview No. 45, 21/05/2023).

184  Response from father of 3 living in Ngei and sending his children to private schools

(Parents interview No. 53, 23/05/2023).

185 Response from father of 1 living in Huruma Sokoni and sending his child to public

school (Parents interview No. 43, 23/05/2023).
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During the session with parents whose children attend public schools, one
parent recounted the challenges their child faces. The child often doesn't re-
turn home until close to 7 pm due to the lengthy commute and the remedial
classes he must attend after regular school hours. This extended day leaves
little time for completing homework."8

In the FGD session with women, the mothers shared that their children
take an average of 30-40 minutes to and from the schools they are en-
rolled in. A mother shared during the FGD of parents with children in pub-
lic school that: “My child goes to school in Kiboro, and | live next to the DC,
which is quite a distance to Kiboro. My child walks an average of 35-40 minutes
to and from school every day. By the time she gets home she is very tired to
even do her homework."'®"

The issue of distance and long commutes has further implications on
schooling. Another parent in the FGD with parents with children in pub-
lic schools mentioned the case of a private school instructing students to
return home if they arrived at school later than 6 am, despite the official
government directive for classes to commence at 8 am.'8®

lll. 1. 3. 6. Quality and availability of food in public and
private schools

The parents’ interviews revealed that most schools, both private and pub-
lic, provided meals, including breakfast (usually porridge) and lunch (usu-
ally rice or maise with beans, popularly known as Githeri) for a fee, but
parents found it was generally not enough food for their children. Some
admitted that because of the school fees, they had little left to pay for
meals, leaving their children hungry.'® There was a general agreement
among the parents that the government should be providing feeding pro-
grams in schools. Some parents opted to pack lunch for their children to
take to school,’® while other parents' children ran home to have lunch
during the day.™"

The opinions regarding the quality and quantity of food provided in
schools were similar irrespective of whether children were in private or
public schools. The participants in the FGDs reported that some schools
provided food, which was appreciated, though there were concerns about
the repetitiveness, inadequacy, and nutritional value of the meals: “In the
public school my child goes to, they are served githeri for lunch every day.

186 Response from a Parent FD, on the safety and the distance the child travels to school
(FGD with parents 15/08/2023).

187  Response from Parent MK, on the safety and distance the child travels to and from
school (FGD with parents with children in public schools 15/08/2023).

788  Response from Parent DL, on the safety and distance the child travels to and from
school (FGD with parents with children in public school 15/08/2023).

789  Interview with parent of 2 children, living in Ngei Mbuthia, sending his children to a
private school (Interview No.47 20/05/2023).

790 Interview with father of 2, living in Gumba Village, Mabatini Ward, sending his 2 children
to a private school (Parents Interview No 33. 19/05/2023).

791 Interview with mother of 4, living in Mabatini village, sending 3 of her children to a public
school in the rural area and one in a private school (Parents interview No.11 18/05/2023).
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The githeri is served in a bucket that should serve an average of 80 students
per class. | personally do not think that the food is nutritious and enough for
the children.""®> The choice of githeri as a school-preferred meal was high-
lighted by all the parents.

Students attending APBET/private schools reported inconsistent quanti-
ties of food, noting that some days there was sufficient food while on oth-
ers it fell short. Conversely, students in public schools highlighted a recent
shift in policy requiring them to bring their own food from home. This
change came despite an announcement by the county government on 7th
of June, 2023, regarding an upcoming food program for public schools in
Nairobi."”® However, this initiative has not been fully implemented across
all public schools, leading to a cessation of lunch provision in anticipation
of its launch.

The parents’ and students’ responses underscore the need for compre-
hensive and sustainable school feeding programs to ensure adequate,
nutritious meals, addressing concerns raised by parents and fostering a
conducive learning environment for all students.

792 Response from a mother of 6 with a deaf child on the quality and availability of food
current schools (FGD with persons with disabilities 14.08.2023).

793 The National Treasury and Economic Planning,” Government launches shilling 1.7billion
school feeding program”, July 18, 2023.
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111.1.4. General remarks and sentiments

When asked, “what could the government do to support your child's educa-
tion?” parents offered a diverse set of perspectives. Their sentiments encap-
sulated their aspirations for their children while highlighting the depth of chal-
lenges faced within the education landscape in Mathare, Mabatini and Ngei
wards. Many, however, called for the building of public schools in the areas:

e “Build more public schools plus equip the neighbouring [schools] with the nec-
essary equipment’;'%4

e “There is a dire need for more schools within Mabatini, especially public
schools, more so because there is a need to ensure the environment is safe
and conducive for children’;'®>

e “Build us a public school in Ngei and feed the children at school’;'*®

e “The government should come up with a public school in our area so that my
child can have quality education.”’

Others raised concerns about employment opportunities for school leavers,
teacher-student ratios, and the need for free education:

e “The government should support children with disabilities to get job place-
ments once they complete school and have all the necessary certificates”;'*®

e “They should make education free for both primary and secondary school and
also for the schools with persons with disabilities”;'*

e “A public school would ease the congestion in the other public schools be-
cause currently, we have the challenge of more children than teachers in these
schools. Therefore, the children are not getting quality education”;?*

One parent highlighted that he considered the failure of the government to
build public schools in Ngei and Mabatini wards to amount to discrimination:

“There is a form of discrimination that our children who study in
wards that they are not residents in and also us as parents face,
especially during PTA and other school meetings as their opinions
are not heard. Therefore, if a public school is built, then the gov-
ernment should also make sure that the representation within
this school boards are balanced within the wards.”?"'

194 Interview with father of one living in Mabatini (Parents interview No. 23, 23/05/2023).
795 lbid.

796  Interview with mother of 2 living in Huruma, Lions area (Parents interview No. 63,
22/05/2023).

197 Interview with mother of 1 living in Ngei, Kibicho (Parents interview No. 55, 20/05/2023).

798 Response from parent M mother of a child with disability (FGD with persons with dis-
abilities, 15/08/2023).

799 Response from Parent S mother of a child with disability (FGD with persons with disabil-
ities, 14/08/2023).

200 Response from Parent during the General FGD 15/08/2023.
201 Response from Parent RN, (FGD with parents 15/08/2023).
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Asked for their additional inputs or “any other comments or general infor-
mation you want to add?”, the parents raised a variety of issues including
infrastructure, teachers' qualifications, inclusive education, support for
private schools, and reducing the cost of education.

e “To improve school infrastructure and employ qualified teachers and let
also the government to visit various households with persons with disabil-
ities that are not going to school to know what can be done for them?;?°?

e “Since we don't have private or public children, all these children have the
same rights. It would be good if the gov[ernmen]t supported education of
learners in private school.”?%

e “Lower cost of education and build more schools”;?*4

e “To support a child going to school and accomplish without paying fees-
free primary education. Arrange where the child will go after completing
school for those who studied in public. The government should lower the
cost of living and health. It should offer more scholarships to school-going
children. %

In the FGD with persons with disabilities, the participants unanimously
voiced the challenges parents face in getting bursary funds for their chil-
dren, emphasising the need for the government to allocate separate bur-
sary funds to support children with disabilities.

Participants in the FGD with women echoed recommendations to the gov-
ernment and other stakeholders to ensure that all children are enrolled
and supported until they finish schooling.

202 Interview with father of 1 living in Mabatini kwa Kariokis, sending his child to APBET
school (Parents interview No. 41, 23/05/2023).

203 Interview with mother of 2 living in, Thayu-Mabatini ward, sending her children to an
APBET school (Parents interview No. 31, 25/05/2023).

204 Interview with mother of 2 living in Gumba-Mabatini ward, sending her child to APBET
school (Parents interview No. 9, 23/05/2023).

205 Interview with father of 5 living in No. 10 - Mathare Mabatini, sending 1 child to public,
3 to private schools (Parents interview No. 4, 21/05/2023).
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Interview with a teacher at a low- cost private school

1.2. Main takeaways from the interviews with
private school owners/teachers

To better understand the general ecosystem of APBET/private schools in
Ngei and Mabatini wards, a series of interviews were conducted in May
2023 involving thirty-six (36) school personnel representing various APBET
or private schools. The respondents included the school owner, school
principal/director or head-teacher, depending on the personnel available
during the interview. The interview questions were probing into the fol-
lowing main themes:

a. basic information about the private school, including official registra-
tion status of the school and ownership of both the school and the
land it is built on;

b. financial factors or money-related issues regarding school fees and
financial or other support received from the government or other
sources;

c. quality of education, including teachers' qualifications, conditions and
safety of school infrastructure and environment, safety of commute
to/from school, as well as oversight/monitoring by quality assurance
offices; and

d. general remarks or comments by interviewees.
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TYPOLOGY OF PRIVATE SCHOOLS
IN MABATINI AND NGEI WARDS

community based
organisation 3%

APBET schools
86%

Figure 15 Source: Mathare Education
Taskforce, 2023

private schools
11%

111.2.1. Basic information on the school
(typology, registration status, ownership
issues) of private schools

[11.2.1.1. Typology (APBET versus private)
of the school

Regarding the typology of their schools, thirty-one
(31) interviewees responded that their schools were
APBET schools, while four (4) responded that their
schools were private schools and one (1) responded
that their school was a community-based organisa-
tion.

[11.2.1.2. Registration status of private schools

When asked about their school's registration status, the responses varied
among the 36 interviewees.

Nine (9) reported that their schools were registered as communi-
ty-based organisations (CBOs);

One (1) interviewee stated that his/her school was registered as CBO
under the Ministry of Gender;

Three interviewees stated that their schools were registered under the
following ministries, Ministry of Labour and Social Protection one(1);
Ministry of East-Africa, Gender, and Social Security one (1), and the
other under the Ministry of Social and Cultural Services one (1);

One (1) interviewee noted that his school was registered by the church;
One (1) interviewee indicated that his/her school was an APBET school;

Eight (8) interviewees stated that their schools were not registered;

Two (2) interviewees simply stated that their schools were registered,
but they did not provide under which authority;

One (1) interviewee responded that their school was registered under
an individual

One (1)was registered under an organisation;
One did not give a response when asked the question;

One (1) interviewee simply responded that the school was registered
by the government, and;

Seven (7) interviewees stated that their schools were registered
under the MoE.
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REGISTRATION STATUS
OF PRIVATE SCHOOLS

church

organisation

individual |

no response

government

registred but authority not defined

APBET
CBO under a Ministery

Different Ministeries

Minitry of education

Not registered

CBO

This revelation highlights the varied registration
pathways undertaken by private schools, each influ-
enced by organisational structures, affiliations, and
compliance with educational benchmarks.

Moreover, one principal from a church-owned school
with forty-four (44) students stated that the school
was “not yet registered because the school has not yet
met the standards of education”.?°® This clearly ac-
knowledges the connection between the quality of
schooling and registration.

Overall, of the 36 interviews conducted, twenty-sev-
en (27) respondents indicated that their schools were

registered in some form or way, with only seven (7)
interviewees confirming registration with the Minis-

Figure 16 Source: Mathare Education Taskforce, 2023 tl’y of Education.

[11.2.1.3. Ownership status of the school and land

The ownership of the schools varied between individual ownership (in 22
cases), the church (in 9 cases), private company (in 1 case), CBO (2 cases),
and ownership by an organisation (in 1 case). In one case, the ownership
of the school was not indicated by the person interviewed.

OWNERSHIP OF THE
PRIVATE SCHOOL

cbo
%

no response 3%
no response 3%

church
25%
company
3%
individual
61%

Figure 17 Source: Mathare Education Taskforce, 2023

206 Response from principal of a private school in Ngei ward. (Private school interview No.6).
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Regarding the ownership of the land on which the schools were built, re-
spondents indicated that the land was:

church-owned (4),

owned by a landlord (11),

leased from an individual or company (8),
the property of the school owner/director (5),
owned by the community (2),

owned by a CBO (1) or

the land was partially rented and owned by the school (1 case).

In the other cases, the land’s ownership status was as follows: owned by
the school (1) and not known and/or not disclosed (3).

OWNERSHIP OF THE LAND
THE SCHOOL WAS BUILT ON

Part of the land is rented and the other
Ownership not clear

Owned by the school

Owner of the school

Figure 18 Source: Mathare Education Taskforce, 2023

No response

CBO

Community

Church

Leased land

Landlord
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111.2.1.4. Attendance of private schools by children with
disabilities

Exploring the issue of inclusivity within the schools, the interviewees were
asked the question “do any children with disabilities go to the school? Are
there any special measures taken to ensure they can go to the school?" In
response to this question, personnel at seventeen (17) schools were re-
ported as having or receiving children with disabilities among their pupils,
while personnel at nineteen (19) schools reported not having children with
disabilities at their schools.

Of the thirty-six (36) schools, it is worth noting that four (4) respondents
replied that they had children with disabilities and special measures putin
place; five (5) had children with disabilities but no measures put in place
to cater for them and three (3) had no children with disabilities but had
measures to cater for the children in case any were admitted. Twenty-four
(24) schools did not have any special measures put in place for children
with special needs. As for the schools that reported not accepting children
with disabilities, the reason given was the lack of specialised support or an
accessible environment within the school.?%

From the interviewees, one (1) respondent stated: “Yes, we have two children
[with disabilities], and we have no teachers, but we absorbed them because
they are neglected.””®® Meaning that although they did not have trained
teachers for these children with disabilities, they still admitted them into
the school. Itis evident that the mere fact that a school admits a child with
a disability does not amount to inclusion, as many of these schools lacked
the necessary infrastructure and qualified teachers to accommodate the
needs of the children admitted.

111.2.2. Money-related issues in private schools

[11.2. 2. 1. School fees in private schools

Thirty -four (34) interviewees responded that their schools systematically
charged fees. Only the following two interviewees responded differently,
and as follows: apart f

e “No school fees charged. Parents are only encouraged to commit them-
selves to pay Ksh.300 per month to support the feeding programme”;?®

e "“We have two groups of learners in our school. Those whose parents are
totally poor don't pay anything while those who can afford pay Ksh.2,100
for lower primary and Ksh.3,000 per term for those in upper primary."'°

207 Response from principal of a private school in Thayu, Mabatini (Private school interview
No.25, 23/05/2023).

208 Response from GMB, from an APBET school in Ngei, Kibicho (Private school interview
No.3, 22/05/2023).

209 Response from headteacher of an APBET in Mabatini (Private school interview No. 21,
24/05/2023).

210 Response from director of an APBET school in Juja Road (Private school interview
No.18, 23/05/2023).
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Interviewees reported that their schools charged school fees each term
ranging between Ksh. 1,000 - 8,000. In some instances, they reported al-
lowing parents to pay monthly fees to ease their financial burden. One
interviewee explained: " Yes, we can charge a smaller amount of Ksh. 500
per month, that is Ksh.1,500 per term”.?"" In addition to these termly tuition
fees, parents were charged extra for other items, including food, exams,
extra lessons, and Saturday school. In some schools, parents are required
to buy uniforms and books for their children. Some schools incorporated
all expenses into the tuition fees, eliminating the need for additional pay-
ments from parents.?'?

111.2.2.2. Support (financial or other) received from
government or elsewhere

Inquiring into the financial support provided to private schools, the in-
terviews sought to discern the extent of support received from both the
government and other external, non-state sources.

111.2.2.2.1. Government support to private schools

Only eight (8) interviewees responded that their school previously re-
ceived some government support. Regarding the kind of support from
the government, interviewees reported that some schools used to receive
stationery or textbooks, and sometimes even food through the govern-
ment feeding programme, but did not receive it any longer.

Most of the interviewees expressed the idea that the government should
provide this kind of support to their schools. One interviewee explained:
“I believe the government is not giving any support because they have not rec-
ognised APBET schools.”'® This indicates the interviewees' perception that
there is a lack of State support for APBET schools.

111.2.2.2.2. External support to private schools

Some interviewees indicated that donors, well-wishers, and churches have
occasionally provided support to some schools. This support manifested
in various forms, including covering teachers’ salaries, providing books or
other learning materials, and contributing towards food provision. Many
schools were reported to be entirely dependent on the school fees and
have never received any external support.

211 Response from APBET school owner in Mabatini (Private school interview No.5
25/05/2023).

212 Response from interviewee at APBET school in Ngei (Private school interview No. 9
15/05/2023).

213 Response from APBET school owner in Mabatini (Private school Interview No.5,
25/05/2023).
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111.2.3. Quality of education in private schools

111.2.3.1. Teachers’ qualifications in private schools

Overall, only ten (10) respondents were able to give a clear number of
teachers who are registered with the Teachers Service Commission (TSC)
and of those that are not registered, or undergoing training to be regis-
tered. Many interviewees reported that at least some of their teachers
had certificates, diplomas or degrees. As was shared by one (1) of the in-
terviewees, “Yes, we have teachers with degrees/diplomas but have not yet
registered with TSC."*14

In one APBET school, which is attended by eighty-six (86) students, the
interviewee shared that out of the five (5) teachers they employ: “We only
have one who is registered with the TSC. Regarding the others, we train them
on basic ways of handling children (short course) during the holidays. We
make teaching aids and improvise professional documents."*'>

In the 2012 Teachers Service Commission (TSC) Act 2'®and the 2015 TSC
Code of Regulations for Teachers,?"” individuals practising as teachers are
required to hold a Certificate of Registration issued by the Commission
(TSC). Schools that employ teachers who are not registered do not comply
with the law and ultimately undermine the quality of education received
by their pupils.

Interview with a teacher at private school

214 Response from teacher in a private school (Private school interview No. 7, 24/05/2023.

215 Response from owner of an APBET school in Mabatini (Private school interview No. 29,
18/05/2023).

216 Teachers Service Commission Act, 2012. Sec 28

217 Teachers Service Commission Code of Regulations for Teachers, 2015
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111.2.3.2. Safety and condition of private schools’
infrastructures

Regarding the condition and safety of the infrastructures and the classrooms
in their schools, twenty-seven (27) interviewees considered their schools to be
in good shape and safe for learning. This starkly contrasts the parents’ views
on these schools, as detailed in their interviews and FGDs. One (1) staff mem-
ber at an APBET school reported that the school was in an “okay” condition,
while only three (3) interviewees thought that their schools’ classrooms were
in poor condition and not safe. Five (5) interviewees did not consider their
schools to be in good shape or safe for learning.

The issue of playgrounds was also mentioned in responses, with six (6) inter-
viewees stating that their schools had no playground at all and one (1) saying
that his school used the playground that belonged to the neighbouring public
school. In four (4) cases, interviewees highlighted that the school's playground
was too small. Twenty-five (25) interviewees did not provide specific respons-
es regarding the issue of playgrounds in their schools.

Entrance to a low-cost private school

[11.2.3.3. Health and environmental issues around private
schools

Out of the thirty-six (36) interviewees, twenty-two (22) reported that their
schools were affected by pollution. This included noise pollution from motor-
ways and surroundings, garbage pollution, as well as sewage and water (in
the rainy season) pollution. The most frequently mentioned type of pollution
was noise pollution. Many schools reported issues related to noise pollution
caused by factors such as loud music, motorbikes, nearby businesses, com-
munity events, and school neighbours.
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Some personnel mentioned that chang’aa brewing and criminal activities in
the neighbourhood, as well as insecurity during political demonstrations, af-
fected the school environment. For instance, one interviewee stated: “Yes,
there is sewage waste, scrap metal business, loud music from the neighbouring
market, bhang smokers and cigarettes around the school gate, insecurity i.e., tear
gas during skirmishes, theft and violence, hunger and sexual harassments."?'8

In fourteen (14) cases, the interviewees stated that no environmental issues
were causing problems in their schools.

I11.2.3.4. Water and electricity connections in private
schools

Twenty-six (26) interviewees reported that their schools had access to both
water and electricity. Out of the 26 interviewees, eleven (11) confirmed that
their connections were safe and legal. In three (3) cases, it was reported that
although the schools were connected to both water and electricity, connec-
tions were not legal.

Eight (8) interviewees, highlighted that the schools had to buy water with one
respondent stating:

“The school has no running water but a tank that is situated where
they buy water from the water bowser @Ksh. 5000 after every two
weeks. This caters for washing, cleaning and drinking."*'°

Another highlighted that the school did not have water and that the school
had to buy water and store it in tanks and jerry cans adding that the ‘cartels’in
the area have also hindered their access to water and electricity. 2

Two (2) respondents reported that they had to fetch water from the commu-
nal taps, they did not indicate if they had to pay for the water while one (1)
indicated that they stored water in water tanks, not indicating if they had to
buy it or if was already connected. Four (4) schools responded that they had
access to water only and did not respond on electricity.

Two (2) interviewees reported that, their schools had illegal connections to
electricity, while (4) had no electricity in the school and a further two (2) re-
ported to being only legally connected to electricity with no water connection
in the school.

Given the diverse range of question asked looking into the availability and
legality of connection of water and electricity, coupled with the nuances in
the way the respondents interpreted and conveyed their situations, with
some offering partial information. This could explain the discrepancies
when tallying the responses.

218  Response from owner of APBET school in Mabatini (Private school interview No.29
18/05/2023).

219 Response from owner of APBET school in Ngei Sokoni (Private school Interview No.23,
18/05/2023).

220 Response from owner of APBET school in Gumba Mabatini (Private school interview No.
36, 23/05/2023).
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111.2.3.5. Safety of travel to/from private schools

Most interviewees said that their schools were primarily attended by chil-
dren within the school vicinity. The distances varied from 200 meters to
two kilometres, resulting in travel times ranging from a mere minute to
as much as 90 minutes. They reported that most children walk to school,
with some reporting that some children arrived on bodabodas. Only one
school representative reported that learners were transported by a school
bus. Responses with respect to safety varied, with some respondents say-
ing it was safe for children to travel to schools and others disagreeing.

111.2.3.6. School meals in private schools

Twenty-eight (28) interviewees responded that their schools provided food
in school, with breakfast being the main meal. Out of the twenty-eight
(28) schools, two (2) schools provided porridge during break time and the
children had to go home for lunch and one (1) school provided lunch for
100-150 children and the rest had to go home for lunch. In the remaining
eight (8) schools, the school did not provide food.

Some responses included:

e “The children receive food at school when the food is in the store, but
when we have shortage, they go without food. Sometimes they receive
githeri, rice and beans or dengu (green grams), ugali with cabbage/ome-

na. The food is not enough for learners”;?*'

o “Yes, they receive porridge at 10 am and others are on special arrange-
ments with the Management while others go home for lunch”;???

e “100- 150 Children eat at school. Majority have to go back home for
lunch”;??3

e “No. They receive only porridge for breakfast’;?**

o “We have porridge feeding during breaktime. Lunch is taken from home
by the learners”;?*

e “We cook for the few who pay on a daily. We provide healthy meals. That
is rice beans dengu (green grams). The food is not enough. "

221 Response from director of APBET school on Juja Road (Private school Interview No. 18
23/05/2023).

222 Response from teacher of private school at Huruma Flats (Private school interview No
26 23/05/2023.

223 Response from owner of APBET school in Ngei Sokoni Il (Private school interview No.
2318/05/2023).

224 Response from APBET school in Mathare 3C (Private school interview 29/05/2023).

225 Response from headteacher of APBET school in Ngei Sokoni (Private school interview
No. 15 28/05/2023).

226 Response from owner of APBET school in Kibicho Ngei (Private school interview No. 24
22/05/2023).
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111.2.3.7. Visits by education officers to private schools

Understanding the effectiveness of quality assurance standards is im-
portant in assessing the educational landscape of APBET/private schools.
When asked, “Is the school visited by the Sub- County Curriculum Support Of-
ficer (CSO) and the quality assurance officers?” nineteen (19) interviewees in-
dicated that their school had been visited by an official from the MoE. It is
good to note that such officials may have included quality assurance offi-
cers, curriculum support officers and an official from the MoE Sub County
office. One (1) respondent stated that their school had not yet been visited
by any official, while two (2) respondents did not answer the question, and
fourteen (14)?¥ respondents were not asked this question.

IV.2.4. General remarks and perspectives of the private
school personnel

In offering additional insights and perspectives, the interviewees provided
valuable comments underscoring the role they believed the government
could play in enhancing the education environment concerning private
schools. Their comments reflected various ideas for the kind of support
that could be provided, including with respect to feeding programmes,
books, payment of teachers, and rent for premises:

o | feel the government should chip in and help the APBET schools. The
government should fund the APBET schools in feeding programs and
books”?%8

e “Let the government consider assisting the APBET school so that the slum
children can enjoy the government’s involvement in their learning and
well-being”;??°

o "l wish every school would be considered in the feeding programme. Assist
in paying teachers in our school. Rent and textbooks be considered by the
government”;3°

e “lwould request the government to support us with funds to cater for text-
books/stationery, and even feeding programme because most of the time
we try feeding them from our pockets”;?*!

227 The fourteen respondents were not queried about this particular aspect, as the ques-
tion was added by handwriting onto the questionnaire after its initial printing.

228 View of an employee of an APBET school in NGEI / KITATHURU (Private school interview
No. 1, 22/05/2023).

229 View of an employee of an APBET school in Ngei KIBICHOI (Private school interview No.
4,24/05/2023).

230 View of the Owner of an APBET school in Ngei KIBICHOI (Private school interview No.
10, 23/05/2023).

231 View of an employee of an APBET school in Huruma (Private school interview No. 20,
24/05/2023).



'BUILD US MORE SCHOOLSY'

THE QUEST FOR QUALITY FREE EDUCATION IN MABATINI AND NGEI WARDS OF MATHARE, NAIROBI Page 61

o “We need help from the government as we are based in a slum. We need
food support for the learners as they come to school hungry and the food
in the school is not enough. Most of the children in the area don't go to
school due to lack of finances by the parents, others due to them joining
bad groups that influence them negatively”;?3?

e “Government is to provide learning materials to all types of schools. All
children are equal and all need to be supported for better education.”*

Interestingly, several of the responses by the private school personnel
indicated that, in addition to support to private schools as mentioned
above, the government should build more public schools in the area. Such
responses are reflected in these comments:

e “The government should provide the APBET schools with textbooks, teach-
ers, and food and also build extra schools in the area. This area should
have at least three government schools to avoid congestion of pupils and
classes. And also, each and every child in Kenya should have access to
education”;?3*

e “We as teachers urge the government to build a public school in Ngei since
we don't have any.?%

Some comments also focused on improving the quality of education (“ev-
ery child should be given equal opportunity to access quality education”)?®
and providing for inclusive education (“[we] want to admit children with
special needs but do not have a teacher trained in such.”).%’

One of the teachers remarked that, overall, the learning environment for
children is not adequate:

“We are not satisfied with our school’s learning condition since
the classes are made of iron sheets and wood. It is too cold
when it's cold and very hot when the weather is hot, which is
not conducive for learning. Lack of sufficient learning mate-
rials is also an issue. Our learners can perform better if they
are provided with good facilities such as permanent classes
which are well ventilated, spacious and there is enough light
for learning.”*#

232 View of headteacher of a private school in Mashimoni (Private school interview No. 22,
18/05/2023).

233 View of owner of an APBET school in Madoya, Ngei (Private school interview No. 11,
22/05/2023).

234 View of an employee of an APBET school in Metameta, Ngei (Private school interview
No. 12, 22/05/2023).

235 View of owner of a private school in Ngei 2 (Private school interview No. 17, 24/05/2023).

236 View of a Headteacher of an APBET school in NGEI / Madoya (Private school interview
No. 2, 22/05/2023).

237 View of principal of an APBET school in THAYU MABATINI (Private school interview No.
25, 23/05/2023).

238 View of a director of an APBET school near Juja Road (Private school interview No. 18,
23/05/2023).
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Another teacher expressed some satisfaction with the ability of private

schools to provide some form of education to the children, even amidst all
these challenges, stating:

“l feel somehow content with the type of education we im-
part although there are challenges that hinder quality educa-
tion e.g., inadequate learning resources, not enough money/
finance to employ more teachers. We are hoping for the best

and support to encounter our challenges either from govern-
ment, NGOs, well-wishers, [or] donors.”?3°

239 View of a headteacher of a private school in Mabatini, Mashimoni (Private school inter-
view No. 28, 24/05/2023).
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IV. International and domestic legal
framework on the right to education

The findings from the participatory research reveal significant gaps in Ken-
ya's education legal framework and its implementation. Challenges persist
within public education, particularly due to the in the ineffective imple-
mentation of the FPE Policy. Similarly, in APBET/private schools, there is a
lack of clear guidelines for the registration of APBET and low-cost private
schools (LCSPs), underscoring the need for their streamlining as well as
the implementation of monitoring protocols. Moreover, the observations
highlighted the pressing need to enhance quality assurance measures, as
well as address safety concerns and accessibility issues. These findings
emphasise the urgent need for legal and regulatory reforms to ensure
equitable and quality education for all students.

Kenya is bound to a range of international law obligations relating to the
right to education, the majority of which emanate from international and
regional treaties and their authoritative interpretation by human rights
monitoring bodies (i.e., UN treaty bodies and special procedures).

International human rights instruments ratified by Kenya are directly in-
corporated into the Kenyan domestic legal system through Article 2(6)
of the Constitution of Kenya 2010.2*° This position of international law
has been confirmed in several judgments, including in Bankruptcy Cause
(2010), in which the High Court applied Article 11 of the International Cov-
enant on Civil and Political Rights (ICCPR), holding that Article 2(6) of the
Constitution meant that provisions of treaties ratified by Kenya “are im-
ported as part of the sources of the Kenyan Law."?#'

In the case of John Kabui (2011), within the specific context of the right
to education as delineated by the International Covenant on Economic,
Social and Cultural Rights (ICESCR), the High Court held that “under article
2(6) of the Constitution, the Convention forms part of our laws. Articles 13 and
14 of the Convention set out detailed provisions on the right to education."*
Moreover, the Court applied the Committee on Economic, Social and Cul-
tural Rights' (CESCR) authoritative interpretation of the right to education
in its General Comment 13.243

240  Constitution of Kenya, 2010. Article 2(6) provides that “Any treaty or convention ratified
by Kenya shall form part of the law of Kenya under this Constitution””

241 Bankruptcy cause 19 of 2010, In Re The Matter of Zipporah Wambui Mathara [2010]
eKLR. Kenya Law Reports.

242 Petition 15 of 2011, John Kabui Mwai & 3 Others v Kenya National Examination Council
& 2 Others [2011] eKLR.

243 lbid.
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Moreover, in the case of Mitu-Bell (2008),>** albeit in the context of evic-
tions and on the right to adequate housing, the Kenyan Supreme Court
noted, citing Article 27 of the Vienna Convention of the Law of Treaties,
that: “it is an established principle that a State cannot plead its domestic
law as an excuse for non-compliance with international law."?* Thereafter,
the Court provided the following explanation:

“[...]In other words, article 2(5) and (6) of the Constitution,
recognizes international law (both customary and treaty
law) as a source of law in Kenya. By the same token, a court
of law is at liberty, to refer to a norm of international law,
as an aid in interpreting or clarifying a Constitutional pro-
vision[...]"#%.

The Supreme Court further applied the United Nations Guidelines on Evic-
tions and CESCR's General Comment 7 as “interpretative tool[s] aimed at
breathing life to interpret Kenya's obligations in terms of its Constitution”,
despite observing that they are not binding as such.?#

It is therefore clear that Kenyan Courts have affirmed the Government of
Kenya's legally binding treaty obligations?*® resulting from its ratification
of a range of treaties, including the ICESCR. Kenyan Courts have also con-
firmed the importance of using international standards and jurisprudence
developed by, among others, the CESCR, to give content to rights, includ-
ing the right to education in the Kenyan Constitution.

244 Petition 3 of 2018, Mitu-Bell Welfare Society v Kenya Airports Authority & 2 others; Ini-
tiative for Strategic Litigation in Africa (Amicus Curiae) [2021] KESC 34 (KLR) (11 January 2021)
(Judgment).

245 |bid. para 126
246 lbid. para 132.
247 Ibid. para 134-143.

248 Petition 15 0f 2011, John Kabui Mwai & 3 Others v Kenya National Examination Council &
2 Others [2011] eKLR. See also, Petition 3 of 2018, Mitu-Bell Welfare Society v Kenya Airports
Authority & 2 others; Initiative for Strategic Litigation in Africa (Amicus Curiae) [2021] KESC 34
(KLR) (11 January 2021) (Judgment).
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IV. 1. The Right to Education in international law

Kenya has ratified several treaties that imposed obligations regarding the
right to education. For the purpose at hand, a focus is placed on Kenya's obli-
gations in terms of the following treaties:

e The International Covenant on Economic, Social and Cultural Rights (ICE-
SCR),

e The Convention on the Rights of the Child (CRC);

e the Convention on the Rights of Persons with Disabilities (CRPD);

e the African Charter on Human and Peoples’ Rights (African Charter);
e the African Disability Protocol (Disability Protocol); and

e the African Charter on the Rights and Welfare of the Child (African Chil-
dren’s Charter).

In addition, this section draws on a range of standards developed by the Unit-
ed Nations treaty bodies and special procedures and within the African Union
human rights system. It also outlines key standards on the right to education
emanating from expert sources, including most notably the Abidjan Principles
on the human rights obligations of States to provide public education and to regu-
late private involvement in education.?*

IV.1.1. International Covenant on Economic, Social and
Cultural Rights

The right to education is protected under several articles in the ICESCR.?°Im-
portantly, Article 13 highlights that “everyone” has this right.' This article fur-
ther provides for the different levels of education and indicates States' ob-
ligations regarding each one.?? It provides that “primary education shall be
compulsory and available free to all."”>* Secondary education must be “gener-
ally available and accessible to all.”?* Tertiary education, referred to by ICESCR
as “higher education” must be “made equally accessible to all.”>>

Articles 13(3) and 13(4) thereafter provide for the right to establish and main-
tain private schools subject to the requirement that such schools “conform to
such minimum educational standards as may be laid down or approved by
the State."®

249 For more information on the Abidjan Principles, 2019. https://www.abidjanprinciples.
org/

250 Kenya acceded to the ICESCR on May 1,1972.
251 International Covenant on Economic Social and Cultural Rights (ICESCR), 1966. Article 13(1).

252 Ibid. Article 13 (2).

253 Ibid. Article 13 (2) (a).
254 Ibid. Article 13 (2) (b).
255 Ibid. Article 13 (2) (c).
256 Ibid. Article 13 (3)-(4).
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IV.1.1.1. Elements of the right to education

The following provisions have been interpreted by the Committee on Eco-
nomic, Social and Cultural Rights (CESCR) under General Comments 11
and 13, which establish that “education in all its forms and at all levels”
must be available, accessible, acceptable, and adaptable.?”

The 4 A's: Availability, accessibility, acceptability, and adaptability
The Availability component of the right to education requires “function-
ing educational institutions and programmes [...] to be available in suf-
ficient quantity.”>*® While entailing different things in different contexts,
availability does specifically always involve sufficient availability of:

+ Buildings or other protection from the elements;

« Sanitation facilities;

« Safe drinking water;

« Trained teachers receiving domestically competitive salaries;

+ Teaching materials;

+ Libraries; and

+ Computer facilities and information technology.

Accessibility incorporates three requirements, namely: non-discrimina-
tion, physical accessibility, and economic accessibility.

* Non-discrimination requires the prohibition of discrimination on a full
range of grounds recognised in international law.?*®* The non-discrim-
ination prohibition is applicable “fully and immediately to all aspects
of education.”®

+ Physical accessibility requires that all educational institutions and pro-
grammes are “within safe physical reach” either in terms of “geograph-
ical location” or “via modern technology.”?' This means that children
cannot be expected to walk or otherwise travel long and/or unsafe
distances to get to school and that schools need to be available within

257 Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 11:
Plans of Action for Primary Education (Art. 14 of the Covenant), UN doc. E/1992/23, May 10,
1999, General Comment No. 13: The Right to Education (Art. 13 of the Covenant), UN doc.
E/C.12/1999/108, December 1999, para. 6.

258 CESCR, General Comment No. 13: The Right to Education (Art. 13 of the Covenant), UN doc.
E/C.12/1999/108, December 1999. para. 6.

259 CESCR, General comment No. 20: Non-discrimination in economic, social and cultural rights
(art. 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights), E/C.12/
GC/20, (2 July 2009).

260 CESCR, General Comment No. 13: The Right to Education (Art. 13 of the Covenant), UN doc.
E/C.12/1999/108, (December 1999), para 31.

261 lbid, para. 6 (b).
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the proximity of where they live. The CRPD specifically requires States
to take measures to ensure “the identification and elimination of ob-
stacles and barriers to accessibility” including “buildings, roads, trans-
portation and [...] schools” in terms of a specific right to accessibility.?2

« Economic accessibility requires the State to ensure that education
is “affordable to all” at all levels.?®*> According to the CESCR, in terms
of ICESCR, “whereas primary education shall be available ‘free to all’,
States parties are required to progressively introduce free second-
ary and higher education.”?®* The Committee has also indicated that
the requirement that primary education is “free” is “unequivocal” and
therefore prohibits the charging of “fees” - whoever they are imposed
by - as well “other direct costs” and indirect costs.?>

The Acceptability element of the right to education requires that the “form
and substance of education” are acceptable. This includes “curricula” and
“teaching methods” which must be acceptable to students and “in appropri-
ate cases, parents.”®® The CESCR has explained that to be acceptable, such
aspects of educational institutions and programmes would have to at least be
“relevant”, “culturally appropriate” and “good quality”.?” Though the assess-
ment of “acceptability” involves the subjective inputs of students and parents,
the CESCR s also clear that acceptability requires general compliance with:

+ the educational objectives set out by ICESCR; and
* minimum educational standards “approved by the State."?¢®

These minimum educational standards should apply to all educational in-
stitutions, irrespective of level, and irrespective of whether the institution
is public or private.

Adaptability requires that education is “flexible so it can adapt to the
needs of changing societies and communities” and so that it can be re-
sponsive to “the needs of students within their diverse social and cultural
settings."?%°

262 United Nations Convention on the Rights of Persons with Disabilities (UNCRPD), December
12, 2006, Article 9(1) (a) para. 6(b).

263 CESCR, General Comment No. 13: The Right to Education (Art. 13 of the Covenant), UN doc.
E/C.12/1999/108, (December 1999), Para. 6.

264 CESCR, General Comment No. 13: The Right to Education (Art. 13 of the Covenant), UN doc.
E/C.12/1999/108, (December 1999), para. 6 (b) (iii).

265 CESCR, General Comment No. 11: Plans of Action for Primary Education (Art. 14 of the Cov-
enant), UN doc. E/1992/23, (May 10, 1999).

266 CESCR, General Comment No. 13: The Right to Education (Art. 13 of the Covenant), UN doc.
E/C.12/1999/108, (December 1999), para. 6 (c).

267 Ibid.
268 Ibid.
269 Ibid. para. 6 (d).
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IV.1.1.2. State’s obligations under the International
Covenant on Economic, Social and Cultural Rights

Under the ICESCR, Kenya must take all necessary measures - whether leg-
islative, executive, administrative, budgetary, judicial, or other measures
- to respect, protect and fulfil the right to education.?”®

The duty to respect the right to education requires Kenya not to actively
take measures that harm access to education.

The duty to protect education requires Kenya to ensure effective regu-
lation and monitoring of education systems, including that of private ed-
ucational institutions, to prevent these entities from abusing the right to
education. This duty is particularly important for the context of this report
because it places the obligation on the Kenyan government to effective-
ly regulate and monitor private schools including APBET schools. Kenya
must also, in terms of this duty, provide an effective remedy for such abus-
es by private actors where they occur.

The duty to fulfil requires the active facilitation, promotion, and direct
provision of education by Kenya, including most commonly through the
provision of public education programmes and schools. This is also partic-
ularly applicable in affirming the obligation of Kenya to make provision for
public schools in the Mabatini and Ngei wards.

Kenya has both “immediate” obligations which are to be complied with

immediately and “progressive obligations” which are to be realised through

concrete measures over time.?”* The immediate obligations in relation to
the right to education include those in relation to;

1. non-discrimination;
2. taking steps;
3. non-retrogression and

4. minimum core obligations.?”?

270 Limburg Principles on the Implementation of the International Covenant on Economic, Social
and Cultural Rights, UN Doc. E/CN.4/1987/17, (1987). See also Maastricht Guidelines on Viola-
tions of Economic, Social and Cultural Rights, (1997).

271 CESCR, General Comment No. 3: The Nature of States Parties’ Obligations (Art. 2, para. 1 of
the Covenant), UN doc E/1991/23, (December 14, 1990), para.2.

272 International Commission of Jurists, “A Guide for the Legal Enforcement and Adjudication
of Economic, Social and Cultural Rights in South Africa,” (August 2019). p. 45-84.
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Kenya's immediate obligations in terms of the right to education
The non-discrimination obligation has been explained above.

The obligation to take steps means that even where obligations in terms of
the right to education are progressive, Kenya has an immediate obligation to
take “deliberate, concrete and targeted” measures “towards the full realiza-
tion of the right to education."*3

Relatedly, any measures taken by States which reduce existing access to edu-
cation are considered retrogressive measures and therefore are not permis-
sible unless Kenya can show that they “have been introduced after the most
careful consideration of all alternatives and that they are fully justified."?”4

Kenya's minimum core obligations require it to ensure that the “minimum
essential levels” of access to education are provided to all people. This re-
quires, “at the very least” that Kenya:

+ ensure the right of access to public educational institutions and pro-
grammes on a non-discriminatory basis;

+ ensure that education conforms to the objectives set out in ICESCR;
+ provide free primary education for all;

+ adopt and implement a national educational strategy which includes pro-
vision for secondary and higher education; and

« ensure free choice of education without interference and ensure to con-
formity with “minimum educational standards.”

In reiterating these principles relating to immediate obligations, Kenyan Courts
have delivered notable decisions regarding the right to education which are
particularly relevant to the context of Mathare. The High Court, for instance,
has confirmed that the State is the primary duty bearer in the realisation of
the right to education, including the duty to set minimum standards that all
actors in education should conform to.2”> According to the Court, this duty also
requires the State to demonstrate “the actions it has taken towards achieving
the progressive realization of the right to education in a holistic manner.”?7®

273 CESCR, General Comment No. 13: The Right to Education (Art. 13 of the Covenant), UN doc.
E/C.12/1999/108, (December 1999), para.43.

274 Ibid., para.45.

275 Petition 391 of 2015, Joseph Njuguna and 28 others v George Gitau t/a The Emmaus
School and Kenya National Examination Council and another [2016], Kenya Law Reports.

276~ Constitutional Petition 133 of 2013, Michael Mutinda Mutemi v Permanent Secretary,
Ministry Of Education & 2 Others [2013] eKLR, (Kenya Law Reports), para 3.
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In addition, the CESCR has issued two sets of concluding observations (rec-
ommendations) to Kenya in 2008 and 2016.%”7 In 2022, Kenya filed its updated
report to the CESCR, which in March 2023 issued its List of Issues, which will
form the basis of its consideration of Kenya's current report.?’®

The recommendations of the CESCR to Kenya in respect of
education

CESCR's 2008 Concluding Observations

The CESCR's 2008 concluding observations to Kenya emphasise the need for
Kenya to improve access to education for “[children] from poor families, preg-
nant girls, children living in remote rural areas and in informal settlements,
nomadic children, children with disabilities, refugee children and internally
displaced children.?7-

CESCR's 2016 Concluding Observations

CESCR's 2016 concluding observations to Kenya place a greater emphasis on
Kenya's obligations in terms of the right to education, including by warning
that:

“inadequacies in the public schooling system have led to the
proliferation of so-called ‘low-cost private schools’, which has
led to segregation or discriminatory access to education,
particularly for disadvantaged and marginalised children, in-
cluding children living in informal settlements and arid and
semi-arid areas.”

This analysis is directly relevant for the situation in Mathare.

The CESCR specifically recommended Kenya to take “all the measures neces-
sary to strengthen its public education sector” and to “improve access to and
the quality of primary education for all without hidden costs."?®’

Finally, the CESCR recommended that Kenya bring the APBET Policy and Reg-
istration Guidelines in line with “articles 13 and 14 of the Covenant and other
relevant international standards” and ensure that “all schools, public, private,
formal or non-formal, are registered; and that it monitors their compliance
with the Guidelines."?82

277 CESCR, Concluding Observations to Kenya E/C.12/KEN/CO/1, December 1, 2008; CESCR,
Concluding Observation to Kenya, E/C.12/KEN/CO/2-5, April 6, 2016. para 57 and 58.

278 See, UN CESCR questions Kenya and the United Kingdom on the impact of privatisa-
tion and commercialisation of healthcare and education services following concerns raised

by GI-ESCR and partners https://gi-escr.org/en/our-work/on-the-ground/un-cescr-ques-
tions-kenya-and-uk-on-privatisation-of-healthcare-and-education

279 CESCR, Concluding Observations to Kenya, E/C.12/KEN/CO/1, (December 1, 2008), para.34.
280 CESCR, Concluding Observations to Kenya, E/C.12/KEN/CO/2-5, (April 6, 2016), para 57.
281 Ibid. para 58.

282 lbid.
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Ongoing reporting to the CESCR

In its report to CESCR filed in November 2022, Kenya makes broad claims
about the increase in access to primary and secondary education and in-
creased enrolment and completion rate in primary schools and increased en-
rolment rates in secondary schools.? It also claims to have continuously in-
creased budgetary allocation for education, despite the information provided
revealing very small increases in many years and small decreases in others.2%

In respect of APBET schools, Kenya's report makes only passing mention
of private schools, merely providing the reason for the existence of AP-
BET schools and referring to the relevant sections of the Basic Education
Act in regard to registration as well as the APBET Policy.?> It provides no
information on the number of schools, the number of children in those
schools, the quality of education in such schools or the measures it has
taken to ensure registration and/or further regulation and monitoring. As
a result of the State's failure to report on these details and/or update the
Committee on progress made in line with its 2016 recommendations, the
CESCR has requested the following from Kenya:

“Please provide updated statistical information on the
enrolment, dropout and completion rates of public and
private primary and secondary education students, dis-
aggregated by age, sex, region, disability, income, eth-
nicity or other relevant indicators. Please provide infor-
mation on the measures taken to regulate and monitor
informal private schools or low-cost private schools and
the steps taken to ensure transparency and account-
ability for all education providers in the State party.
Please provide information on the measures taken to
improve the availability and accessibility of education,
particularly for children with disabilities, children in
rural areas and refugees and asylum-seeking children,
including recognizing schools in refugee settlements
as national schools. In this regard, please provide in-
formation on the steps taken to prevent hidden school
costs, particularly for children with disabilities.”?8¢

283 Kenya, Sixth periodic report submitted under articles 16 and 17 of the Covenant to UN CE-
SCR, E/C.12/KEN/6 (November 14, 2022), paras. 205-206.

284 |bid. para. 212-214.
285 Ibid. para. 215.

286 CESCR, List of Issues in relation to the sixth periodic report of Kenya, E/C.12/KEN/Q/6,
(March 28, 2023), para. 34.
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IV.1.2. State’s obligations under the African Charter on
Human and Peoples’ Rights

The African Charter on Human and Peoples' Rights (African Charter) pro-
tects a wide range of economic, social and cultural rights (ESCR), including
the right to education.?®” The African Commission on Human and Peoples’
Rights (ACHPR) has elaborated on States' obligations in terms of ESCR en-
trenched in the African Charter through its Principles and Guidelines on
the Implementation of Economic, Social and Cultural Rights in the African
Charter on Human and Peoples’ Rights published in 2010.2%8 These Guide-
lines, which follow the jurisprudence of ICESCR quite closely, describe ed-
ucation as the “primary vehicle by which economically and socially mar-
ginalised children and adults can lift themselves out of poverty and obtain
the means to participate fully in their community."?® The Guidelines also
stress that all education programmes should be “aimed at reducing in-
equalities within societies."?*°

In addition to the Guidelines, the ACHPR’s more recently published Gener-
al Comment 7 on State Obligations Under the African Charter on Human and
Peoples’ Rights in the Context of the Private Provision of Social Services, gives
further clarity to State obligations in relation to private actors' involvement
in education.?"

287 African Charter on Human and Peoples’ Rights, 1981. Article 17(1).

288  ACHPR, Guidelines and Principles on Economic, Social and Cultural Rights in the African
Charter on Human and Peoples’ Rights, (October 24, 2011).

289 Ibid. para. 69.
290 lbid. para 71 (n).

291 ACHPR, General Comment 7: State Obligations under the African Charter on Human and
Peoples’ Rights in the Context of Private Provision of Social Services, October 22,2022.
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ACHPR General Comment 7 on Private Provision of Social Services

General Comment 7, which has been celebrated as a “landmark docu-
ment,"**? “remarkable™ and a “major step forward,”*** develops the nor-
mative standards applicable to private actors' involvement in education.

In General Comment 7, the ACHPR notes its concern that “commercial
private schools have heightened the risk of discrimination against chil-
dren from low-income households.”* It also warns that “many commer-
cial actors have pursued profit-seeking strategies that make services [like
education] more inaccessible to large segments of the population,” and
that “increasingly commercial interests in Africa are transforming social
services into private commodities.">%

The ACHPR is thus emphatic that States must both “ensure equal and
universal access to quality social services” and “protect individuals from
discrimination by all social service providers.”>” The ACHPR details States’
obligations to provide public services such as education directly,?*® stat-
ing explicitly that States have an obligation “to provide quality public ed-
ucation.”?®® More generally, the ACHPR describes the provision of social
services such as education as an “inherently public activity,” which is “crit-
ical for the enjoyment of human rights.”*® All of this fortifies community
members' claims to provide public schools in Mabatini and Ngei wards.

Kenya also carries a legal obligation under the African Charter to “impose
public service obligations” on private actors providing social services like
education. Building on the existing jurisprudence of CESCR in this regard,
General Comment 7 articulates six specific elements for assessing wheth-
er States have complied with their obligations to ensure these public
service obligations exist and are enforced, adding a requirement that all
public services - including education - must be “effectively regulated” and
“subject to democratic public accountability” in addition to being avail-
able, accessible, acceptable and adaptable.?®” The absence of effective

292 "Unpacking General Comment 7 of the African Commission: RTE participates in online
webinar,” Right to Education Initiative, April 28, 2023.

293 Sfiso Nxumalo, “A Promising New Dawn: The African Commission’s General Comment 7
on Social Services,” Oxford Human Rights Hub, November 17, 2022.

294  Eurodad, “69 CSOs welcome landmark General Comment by African Commission on
States’ obligations to public services: A resounding response to the growing human rights
concerns arising from the rapid commercialisation of public services in Africa,” October 26,
2022.

295 ACHPR, General Comment 7: State Obligations under the African Charter on Human and
Peoples’ Rights in the Context of Private Provision of Social Services, (October 22, 2022), para. 17.

296 Ibid. para 11.
297 Ibid. para 18.
298 Ibid. para 37.
299 lbid. para 36.
300 ACHPR, General Comment 7, para. 14.

301 ACHPR, General Comment 7, Para. 15, which reads: “States must impose public service
obligations to ensure that social services, at minimum, are: (a) available to all individuals on
an equal basis and without discrimination; (b) accessible, even in times of emergency; (c)
acceptable to the users; (d) of the highest attainable quality; (e) effectively regulated; and (f)
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regulations for APBET and other private schools, as highlighted by the
Mathare community’s research, falls short of this standard.

Ultimately, the ACHPR's position, which is grounded in increasing scep-
ticism about the private provision of social services, is that the Afri-
can Charter requires prioritisation of “effective regulation” as part of a
right and not merely an implied State obligation. The aim of effective
regulation of private actors, for the ACHPR, is extended to not being
“simply to ensure that [private actors] do not explicitly abuse rights”
but also that they “support, rather than undermine, broader efforts
to realise economic, social and cultural rights.”%2 This implies that
States must place extensive positive obligations on private actors in
education. Generally, the ACHPR also indicates that it is incumbent
upon States to “create a predictable legal environment, premised on
standards that are accessible, clear, and consistent.”3%3

The absence of clearly applicable laws and policies - including min-
imum standards for quality - in respect of APBET and other private
schools, compounded by the fact that various schools in Mathare are
registered by different departments in terms of different processes
calls into question whether there is an adequately predictable or con-
sistently applied legal regime in Kenya.

Finally, the ACHPR makes it abundantly clear that States are required, as
part of the obligation to ensure effective regulation, to prevent the “level
of fees and other direct and indirect charges” levied by private compa-
nies from rendering access to education unaffordable.3** Moreover, in
regard to “public accountability” some of the steps the Commission in-
dicates are required of States include, where “private social service pro-
viders are unable or unwilling to comply with standards and regulations”
States should require them to “cease their operations.”% Kenya'’s failure
to consider such measures, and the ongoing reality of fees in APBET and
other private schools demonstrably being unaffordable, both amount to
failures by the State to realise the right to education.

and subject to democratic public accountability.”
302 ACHPR, General Comment 7, para 43.

303 ACHPR, General Comment 7, para. 47.

304 ACHPR, General Comment 7, para. 47 (a)(iv), (b).
305 ACHPR, General Comment 7, para. 50.
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IV.1.3. State’s obligations under the Convention on the
Rights of the Child

Kenya signed and ratified the Convention on the Rights of the Child (CRC)
in 1990.3% Articles 28 and 29 of the CRC entrench the right to education
and contain similar protections to those in the ICESCR, including in re-
spect of compulsory and free education.?” In the specific context of pri-
vate educational institutions, the CRC also protects the right to establish
and maintain such institutions subject to such institutions conforming “to
such minimum standards as may be laid down by the State."30®

The Committee on the Rights of the Child (CRC Committee) has issued
three sets of concluding observations to Kenya in 2001, 2007 and 2016
respectively.

The recommendations of the CRC Committee to Kenya in respect of
education

Similar to its 2001 recommendations to Kenya, in 2007 the CRC Commit-
tee recommended several measures pertaining to education including
that Kenya:

+ ensure that children complete all 8 years of primary education;

+ take measures to ensure secondary education is free; and

« eliminate indirect costs of school education.3®

306 UN Treaty Body Database: https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExter-
nal/Countries.aspx

307 Convention on the Rights of the Child, 1989. Articles 28.1: “States Parties recognize the
right of the child to education, and with a view to achieving this right progressively and on
the basis of equal opportunity, they shall, in particular:(a) Make primary education compul-
sory and available free to all; (b) Encourage the development of different forms of secondary
education, including general and vocational education, make them available and accessible
to every child, and take appropriate measures such as the introduction of free education
and offering financial assistance in case of need;(c) Make higher education accessible to all
on the basis of capacity by every appropriate means;(d) Make educational and vocational
information and guidance available and accessible to all children;(e) Take measures to en-
courage regular attendance at schools and the reduction of drop-out rates.”

Article 29.1: “States Parties agree that the education of the child shall be directed to:(a) The
development of the child’s personality, talents and mental and physical abilities to their full-
est potential;(b) The development of respect for human rights and fundamental freedomes,
and for the principles enshrined in the Charter of the United Nations;(c) The development
of respect for the child's parents, his or her own cultural identity, language and values, for
the national values of the country in which the child is living, the country from which he or
she may originate, and for civilizations different from his or her own;(d) The preparation of
the child for responsible life in a free society, in the spirit of understanding, peace, tolerance,
equality of sexes, and friendship among all peoples, ethnic, national and religious groups
and persons of indigenous origin;(e) The development of respect for the natural environ-
ment.”

308 CRC 1989, article 29.2: “ No part of the present article or article 28 shall be construed so
as to interfere with the liberty of individuals and bodies to establish and direct educational
institutions, subject always to the observance of the principle set forth in paragraph 1 of the
present article and to the requirements that the education given in such institutions shall
conform to such minimum standards as may be laid down by the State.”

309 CRC, Concluding Observations on the second periodic report of Kenya, UN. doc CRC/C/
KEN/CO/2, (June 19, 2007), para. 58.
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The CRC Committee also emphasised the need to increase budget alloca-
tions for education and improving the quality of existing education.3'

In its 2016 concluding observations, the CRC Committee highlighted Ken-
ya's obligations in terms of the right to education and more specifically,
implored the government of Kenya to:

“prioritize the provision of quality, free primary education
at public schools over the provision of education at private
schools, including informal low-cost schools, and regulate
and monitor the quality of education provided by private
schools in line with the Convention.”""

The CRC Committee made this recommendation after acknowledging di-
rectly the “low quality of education” and the “rapid increase in private and
informal schools, including those funded by foreign development aid”,
which “provide[e] substandard education” and “result in deepening in-
equalities.”

The situation faced in Mathare clearly indicates that the CRC Committee’s
recommendations - as is the case with those of the CESCR Committee
- have not been implemented by Kenya. The low quality of education in
Mathare and the proliferation of private schools has resulted in inequali-
ties and continues unabated.

Other recommendations extended to Kenya by the CRC Committee in-
cluded:

+ ensuring “increased budget allocations in certain areas, including edu-
cation and social protection, which still do not match the overwhelm-
ing needs in these sectors”;'3

+ giving “priority to inclusive education at mainstream schools over spe-
cial schooling and allocate adequate human, financial and technical
resources for schools to provide inclusive education in an effective
way, including for refugee children with disabilities”;*'#

+ taking the necessary measures to “guarantee the legal right to free
compulsory education for all, without direct or hidden costs, including
for non-Kenyan citizens.”"

370 Ibid. paras. 53-54.

311 CRC, Concluding Observations on the combined third to fifth periodic reports of Kenya, UN.
Doc CRC.C/KEN/CO/3-5, (March 21, 2016), para 58 (b).

312 Ibid. para. 57.

313 lbid. para. 11 (a).

374 Ibid. para. 46 (b).

315 lbid. para. 58 (b).
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IV.1.3. State’s obligations under the African Charter
on the Rights and Welfare of the Child

At the regional level, Article 11 of the African Charter on the Rights
and Welfare of the Child (ACRWC) provides a detailed explication of
the right to education that is very similar to the CRC as interpreted by
the CRC Committee.?'® The African Committee of Experts on the Rights
and Welfare of the Child (ACERWC), established under Article 32 of the
ACRWC, has issued three sets of concluding observations to Kenya to
assist it in implementing its obligations under the ACRWC; the most
recent of which were issued in 2020.3"” The ACERWC has recommend-
ed that Kenya improve access to pre-primary education; improve the
transition between primary and secondary education; and extend free
education to the secondary level.3'®

The ACRWC also imposes obligations regarding learners with disabil-
ities. It requires States to ensure that children with disabilities “have
effective access to training, preparation for employment and recre-
ation opportunities in a manner conducive to the child achieving the
fullest possible social integration, individual development.”3"?

316 African Charter on the Rights and Welfare of the Child (ACRWC), (July 1, 1990), reads in
full: “1. Every child shall have the right to education. 2. The education of the child shall be
directed to: (a) the promotion and development of the child's personality, talents and men-
tal and physical abilities to their fullest potential; (b) fostering respect for human rights and
fundamental freedoms with particular reference to those set out in the provisions of various
African instruments on human and peoples’ rights and international human rights decla-
rations and convention; (c) the preservation and strengthening of positive African morals,
traditional values and cultures; (d) the preparation of the child for responsible life in a free
society, in the spirit of understanding, tolerance, dialogue, mutual respect and friendship
among all peoples ethnic, tribal and religious groups; (e) the preservation of national inde-
pendence and territorial integrity; (f) the promotion and achievements of African Unity and
Solidarity; (g) the development of respect for the environment and natural resources; (h)
the promotion of the child’s understanding of primary health care. 3. States Parties to the
present Charter shall take all appropriate measures with a view to achieving the full realiza-
tion of this right and shall in particular:(a) provide free and compulsory basic education: (b)
encourage the development of secondary education in its different forms and to progres-
sively make it free and accessible to all; (c) make the higher education accessible to all on the
basis of capacity and ability by every appropriate means; (d) take measures to encourage
regular attendance at schools and the reduction of drop-out rate; (e) take special measures
in respect of female, gifted and disadvantaged children, to ensure equal access to education
for all sections of the community. 4. States Parties to the present Charter shall respect the

rights and duties of parents, and where applicable, of legal guardians to choose for their

children’s schools, other than those established by public authorities, which conform to such
minimum standards may be approved by the state, to ensure the religious and moral educa-
tion of the child in a manner with the evolving capacities of the child. 5. States Parties to the
present Charter shall take all appropriate measures to ensure that a child who is subjected

to schools or parental discipline shall be treated with humanity and with respect for the
inherent dignity of the child and in conformity with the present Charter.”

317 African Committee of Experts on the Rights and Welfare of the Child (ACERWC), Conclud-
ing Observations and Recommendations on the Second Periodic Report of the Republic of Kenya,

on the Status of the Implementation of the Africa Charter on the Rights and Welfare of the Child,
(November 2020).

318 ACERWC, Recommendations and Observations to the Government of Kenya concerning the
Initial Report on the implementation of the African Charter on the Rights and Welfare of the Child.

319 ACRWC, article13(2).
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Moreover, the ACHPR has interpreted the African Charter to require
States to:

“ensure that all children with disabilities are provided with
inclusive quality and free primary education and access to in-
clusive quality secondary and tertiary education on an equal
basis with other members of their communities. States should
ensure that effective individualised support measures are
provided in environments that maximize academic and social
development, consistent with the goal of full inclusion.”*

IV.1.4. State’s obligations under the UN Convention on
the Rights of Persons with Disabilities

Kenya ratified the UN Convention on the Rights of Persons with Disabilities
(CRPD) on 19 May 2008, imposing concrete obligations regarding learners
with disabilities.??' Article 24 of the CRPD entrenches the right to inclusive
education.?? Article 24(2) of the CRPD specifically requires Kenya to en-
sure that persons with disabilities

320 ACHPR, Principles and Guidelines on the Implementation of Economic Social and Cultural
Rights in the African Charter on Human and Peoples’ Rights, (October 24, 2011), para 71 (t).

321 UN Treaty Body Database, https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExter-
nal/Countries.aspx

322 UN Convention on the Rights of Persons with Disabilities (UNCRPD), December 2006. Ar-
ticle 24 reads :1. States Parties recognize the right of persons with disabilities to education.
With a view to realizing this right without discrimination and on the basis of equal oppor-
tunity, States Parties shall ensure an inclusive education system at all levels and lifelong
learning directed to: (a) The full development of human potential and sense of dignity and
self-worth, and the strengthening of respect for human rights, fundamental freedoms and
human diversity;(b) The development by persons with disabilities of their personality, talents
and creativity, as well as their mental and physical abilities, to their fullest potential; (c) En-
abling persons with disabilities to participate effectively in a free society.2. In realizing this
right, States Parties shall ensure that: Persons with disabilities are not excluded from the
general education system on the basis of disability, and that children with disabilities are not
excluded from free and compulsory primary education, or from secondary education, on the
basis of disability;(b) Persons with disabilities can access an inclusive, quality and free pri-
mary education and secondary education on an equal basis with others in the communities
in which they live;(c) Reasonable accommodation of the individual's requirements is provid-
ed;(d) Persons with disabilities receive the support required, within the general education
system, to facilitate their effective education;(e) Effective individualized support measures
are provided in environments that maximize academic and social development, consistent
with the goal of full inclusion.3. States Parties shall enable persons with disabilities to learn
life and social development skills to facilitate their full and equal participation in education
and as members of the community. To this end, States Parties shall take appropriate mea-
sures, including:(a) Facilitating the learning of Braille, alternative script, augmentative and
alternative modes, means and formats of communication and orientation and mobility skills,
and facilitating peer support and mentoring;(b) Facilitating the learning of sign language and
the promotion of the linguistic identity of the deaf community;(c) Ensuring that the education
of persons, and in particular children, who are blind, deaf or deafblind, is delivered in the
most appropriate languages and modes and means of communication for the individual,
and in environments which maximize academic and social development.4. In order to help
ensure the realization of this right, States Parties shall take appropriate measures to em-
ploy teachers, including teachers with disabilities, who are qualified in sign language and/or
Braille, and to train professionals and staff who work at all levels of education. Such training
shall incorporate disability awareness and the use of appropriate augmentative and alterna-
tive modes, means and formats of communication, educational techniques and materials to
support persons with disabilities.5. States Parties shall ensure that persons with disabilities
are able to access general tertiary education, vocational training, adult education and lifelong
learning without discrimination and on an equal basis with others. To this end, States Parties
shall ensure that reasonable accommodation is provided to persons with disabilities.”


https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Countries.aspx
https://tbinternet.ohchr.org/_layouts/15/TreatyBodyExternal/Countries.aspx
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“are not excluded from the general education system on
the basis of disability, and that children with disabilities
are not excluded from free and compulsory primary edu-
cation, or from secondary education, on the basis of dis-
ability”.323

Therefore, “inclusive, quality and free primary education and second-
ary education” must be made available to children with disabilities on
an “equal basis with others in the communities in which they live.”*?* To
achieve this Kenya must ensure the availability of “reasonable accommo-
dation” matching “individual's requirements” as well as any other “individ-
ualized support measures” necessary.3?°

Other particular obligations include facilitating “the learning of Braille, al-
ternative script, augmentative and alternative modes, means and formats
of communication and orientation and mobility skills, and facilitating peer
support and mentoring” and employing teachers who are qualified in such
modes of communication, languages and scripts “who work at all levels
of education”. Training should be provided to staff tasked with educating
children with disabilities to equip them with these skills and with “educa-
tional techniques and materials to support persons with disabilities.”?

The Committee on the Rights of Persons with Disabilities (CRPD Commit-
tee) has given further details on these obligations in its General Comment
4 (inclusive education), which should be read in conjunction with its other
general comments, including General Comment 2 (Accessibility),3?” and
General Comment 6 (Equality and Non-discrimination).?® General Com-
ment 4 elaborates the requirements of ensuring that education is avail-
able, affordable, accessible and adaptable for persons with disabilities,
building on the jurisprudence of the CESCR Committee. It also details the
requirements of the obligations to respect, protect and fulfil the right to
education in regard to children with disabilities.

In General Comment 4, the CRPD Committee clarifies that inclusive
education requires “a transformation in culture, policy and practice”
in both “formal and informal educational environments” so as it to
“accommodate the differing requirements and identities of individual
students, together with a commitment to remove the barriers that im-
pede that possibility.” This requires “strengthening the capacity of the
education system to reach out to all learners.”?° The CRPD Committee

323 lbid. article 24(2) (a).
324 Ibid. article 24 (2) (b).
325 Ibid. Article 24 (2)(c), (e).
326 Ibid. Articles 24(3)-(40).

327 The CRPD Committee states that “the entire process of inclusive education[...] must be
accessible.” See the CRPD Committee General Comment No. 2 (2014): Article 9: Accessibility,
UN. Doc. CRPD/C/GC/2, May 22, 2014.

328 CRPD Committee General Comment No. 6 (2018) on Equality and Non-discrimination, UN.
Doc CRPD/C/GC/6, April 26, 2018, para. 63,

329 CRPD, General Comment 4 (2016), Article 24: Right to inclusive education, September 2,
2016, para.9.
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is clear, for example, that the refusal of either a public or private ed-
ucational institution to “enrol persons with disabilities based on their
[disabilities],” amounts to a violation of a State's obligations in terms
of Article 24.

The community's research in Mathare shows that children with dis-
abilities are commonly excluded from attending private schools in the
area, and, even where they are enrolled, they are not provided with
inclusive education. Failure to ensure school accessibility and provide
reasonable accommodations in both public and private schools is ex-
acerbated by the absence of trained teachers and other resources nec-
essary for the education of children with disabilities.

Article 13 of the African Charter on the Rights and Welfare of the Child
(ACRWC) targets children with disabilities specifically and requires
States to take measures to ensure children with disabilities “have ef-
fective access to training, preparation for employment and recreation
opportunities in a manner conducive to the child achieving the fullest
possible social integration, individual development.” In addition to the
CRPD and the ACRWC, Kenya has also acceded to the Protocol to the
African Charter on Human and Peoples’ Rights on the Rights of Persons
with Disabilities (Africa Disability Protocol). While the Protocol is not
yet in effect as it has yet to garner the requisite number of signatures
and accessions, it provides similar protection to the right to education
for children with disabilities in terms of its article 16.3%°

330  Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Persons
with Disabilities, (Africa Disability Protocol), January 29, 2018. Article 16 reads in full:1. Every
person with a disability has the right to education. 2. States Parties shall ensure to persons
with disabilities the right to education on an equal basis with others. 3. States Parties shall
take, reasonable, appropriate and effective measures to ensure that inclusive quality educa-
tion and skills training for persons with disabilities is realised fully, including by: a) Ensuring
that persons with disabilities can access free, quality and compulsory basic and secondary
education; b) Ensuring that persons with disabilities are able to access general tertiary edu-
cation, vocational training, adult education and lifelong learning without discrimination and
on an equal basis with others, including by ensuring the literacy of persons with disabilities
above compulsory school age; c) Ensuring reasonable accommodation of the individual's re-
quirements is provided, and that persons with disabilities receive the support required to
facilitate their effective education; d) Providing reasonable, progressive and effective indi-
vidualised support measures in environments that maximise academic and social develop-
ment, consistent with the goal of full inclusion; e) Ensuring appropriate schooling choices
are available to persons with disabilities who may prefer to learn in particular environments;
f) Ensuring that persons with disabilities learn life and social development skills to facilitate
their full and equal participation in education and as members of the community; g) Ensur-
ing that multi-disciplinary assessments are undertaken to determine appropriate reasonable
accommodation and support measures for learners with disabilities, early intervention, reg-
ular assessments and certification for learners are undertaken regardless of their disabili-
ties; h) Ensuring educational institutions are equipped with the teaching aids, materials and
equipment to support the education of students with disabilities and their specific needs; i)
Training education professionals, including persons with disabilities, on how to educate and
interact with children with specific learning needs; and j) Facilitating respect, recognition,
promotion, preservation and development of sign languages. 4. The education of persons
with disabilities shall be directed to: a) The full development of human potential, sense of
dignity and self-worth; b)The development by persons with disabilities of their personality,
talents, skills, professionalism and creativity, as well as their mental and physical abilities, to
their fullest potential; ¢) Educating persons with disabilities in a manner that promotes their
participation and inclusion in society; and d) The preservation and strengthening of positive
African values.”
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Concluding observations of human rights bodies in respect of
inclusive education

Committee on the Rights of Persons with Disabilities (CRPD Committee)

A range of the concluding observations of the CRC and ICESCR, referred to
above, reiterate the importance of ensuring equal and inclusive access to ed-
ucation for children with disabilities.®' For its part, the CRPD Committee has
issued one set of concluding observations to Kenya in 2015.

Noting concerns about the lack of information provided by Kenya regarding
the education for children with disabilities as well as the “persistence of segre-
gated education institutions,”3? it made several recommendations including
that Kenya:

+ establish a time frame for the transition process from segregated to inclu-
sive quality education;

+ immediately adopt a non-rejection policy for children with disabilities en-
rolling in regular schools, and provide reasonable accommodations to al-
low them to do so; and

+ ensure the training of all teachers in inclusive education.

The African Committee of Experts on the Rights and Welfare of the Child
(ACERWCQ)

The ACERWC has made recommendations to Kenya in two instances regard-
ing the education for children with disabilities.** It recorded concern that “only
2% of the children with special needs are in school” and recommended that
“the Government of Kenya to take further actions to provide education for
children with disabilities” emphasising the need for “building adequate infra-
structure” and “building capacities” of children with disabilities. More recently,
the ACERWC highlighted particular concern about discrimination, in particu-
lar, against children with autism and albinism in access to a range of services,
including education.

337 The CRC Committee affirms that discriminatory practices “are in direct contradic-
tion with the requirements of article 29(1)(a)” of the Convention on the Rights of the Child.
See CRC, General Comment No. 1 (2001) Article 29(1): The Aims of Education, UN Doc. CRC/
GC/2001/1, April 17, 2001. para. 10. See also CRC, General comment No. 9 (2006): The rights
of children with disabilities, UN Doc. CRC/C/GC/9, February 27, 2007. Para 8; CESCR, General
Comment No. 5: Persons with Disabilities, UN Doc. E/1995/22, 9 December 1994, para. 5,
para 35 also states that States Parties should ensure that “teachers are trained to educate
children with disabilities within regular schools and that the necessary equipment and sup-
port are available to bring persons with disabilities up to the same level of education as their
non-disabled peers.” See also CESCR, General Comment No. 13: The right to education (article
13 of the Covenant) E/C/.12/1999/10, December 8, 1999. para. 31.

332 CRPD, Concluding Observations on the initial report of Kenya, UN Doc CRPD/C/KEN/CO/1,
September 30, 2015, para 43.

333 ACERWC, Recommendations and Observations to the Government of Kenya by the African
Committee of Experts on the Rights and Welfare of the Child concerning the Initial Report on the
Implementation of the African Charter on the Rights and Welfare of the Child; and the Concluding
Observations and Recommendations by the African Committee of Experts on the Rights and Wel-
fare of the Child (ACERWC) on the Second Periodic Report of the Republic of Kenya, on the Status
of the Implementation of the African Charter on the Rights and Welfare of the Child, (November
2020).
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The community's research shows that special schools, outside of Mabatini
and Ngei, and indeed even outside of the broader Mathare area, often re-
main the only option for children with disabilities wishing to access school-
ing. Leaving children with disabilities with no choice but to attend such far
away, segregated schools is in direct breach of the obligation to ensure
inclusive education in community schools.

IV.1.5. The Abidjan Principles: Private Actors’
involvement in education in international law

The Abidjan Principles on the human rights obligations of States to provide
public education and to regulate private involvement in education®** (also
referred to as the Abidjan Principles) specify States’ and private actors' ob-
ligations regarding the right to education. They recognise the diversity of
private actors “from small faith-based or community schools to large pro-
viders, and, increasingly, transnational enterprises” in education.?® The
Principles apply to private actors’ involvement in “education at all levels”,
including “pre-primary” education.®¢ They assert that States' obligations
in terms of the right to education must include measures that “prioritis[e]
the provision of free, quality, public pre-primary education”*” and affirm
the need for the “adoption and enforcement of effective regulatory mea-
sures regarding private actors involved in education”* including by plac-
ing “public service obligations” on private educational institutions.?*

In pursuing the effective regulation of private involvement in education
States must seek to ensure that “private educational institutions do not
supplant or replace public education,” but instead “supplement it in a way
conducive to the realisation of the right to education for all.”**° In the con-
text of Mathare, it is clear that, in the complete absence of public schools
in Mabatini and Ngei wards, private schools have completely supplanted
access to public schooling.

334 The Abidjan Principles are expert principles issued in 2019 which have since been
referred to and endorsed by a range of international human rights mechanisms and trea-
ty bodies including the UN Human Rights Council, the UN High Commissioner for Human
Rights, the Inter-American Commission on Human Rights, the UN Special Rapporteur on the
Right to education.

335 The Abidjan Principles preamble states: “Private actors involved in education are di-
verse. Private providers range from small faith-based or community schools to large provid-
ers, and, increasingly, transnational enterprises. There are also other private actors, such as
institutions offering ancillary services, tests and curricula, or education financing services.
These actors have different impacts on the right to education, in different contexts. Some
may play a positive role, supporting the State in developing quality, public education and
helping to fulfil the right to education. Others, in particular commercial actors, which treat
education as a market good, threaten the fulfilment of the right to education.”

336 Abidjan Principles, Guiding Principles on the human rights obligations of States to provide
public education and to regulate private involvement in education, February 23, 2019. Guiding
Principle 9.

337 Ibid. Guiding Principle 17(a).
338 Ibid. Guiding Principle 17(f).
339 Ibid. Guiding Principle 19, and 52.
340 Ibid. Guiding Principle 48(a).
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According to the Principles, regulations should be in place to ensure that
the operation of private educational institutions do not result in harm and
abuses of the right to education and other human rights on specific or
systemic levels. Importantly, even where provision of private education
results from lack of availability of public education options, as is the case
in Mabatini and Ngei wards, States are obliged to “take all effective mea-
sures to develop or restore universal access to free, quality, public edu-
cation as effectively and expeditiously as possible” while simultaneously
requiring “private instructional educational institutions to meet the mini-
mum standards set by the State.”*' This closely aligns with the insistence
expressed by members of the Mathare community, who emphasise their
desire for both the improvement of conditions in private schools and the
construction of public schools.

Building on these general principles, the Abidjan Principles indicate that
States’ obligation to effectively regulate private participation in education,
requires Kenya to take a range of measures, including those detailed in
the box below.3#

Abidjan Principles: measures required to ensure effective regula-
tion of private actors in education (summary of Guiding Principles
50 and 53-57)

States should take, at a minimum, the following regulatory measures to
comply with their obligations in terms of the right to education:

* Human Rights: Any regulation necessary for the protection of human
rights.

* Governance: Regulation of several aspects related to the governance
of private actors in education, including but not limited to: registration
and licensing; reporting and financial requirements; level of fees and
other charges.

* Academic freedom: Regulation ensuring respect for academic and
pedagogical freedom.

* Rights of Learners: Regulation to ensure respect for the rights of
learners, including their rights to freedom of expression and associa-
tion, and their rights to participation in decision-making. This will also
include regulation to strictly limit and ensure due process prior to the
suspension or expulsion of learners and to protect learners' rights
where there is a failure or delay in paying fees.

* Non-Discrimination: Regulation to prohibit and protect against dis-
crimination, whether direct or indirect, including in admission and
enrolment. This includes requirements regarding accessibility, for
persons with disabilities in line with the obligation to guarantee rea-
sonable accommodation.

341 lbid. Guiding Principle 50.
342 lbid. summary of Guiding Principles 53-57.
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* Qualifications of Staff and Employment Conditions: Regulation to
ensure appropriate qualifications of staff and respect for the right to
just and equitable conditions of employment.

* Standards on Learning Environments: Regulation of learning envi-
ronments to ensure their safety, security and adequacy for all learn-
ers including in respect of equipment, facilities and learning materi-
als. This could also include setting standards regarding physical and
mental health for learners, amongst other things regarding abuse,
violence, harassment, bullying, threatening and shaming.

* Discipline: Regulations pertaining to acceptable methods of discipline
and the prohibition of corporal punishment.

* Privacy and data: Regulation to ensure the protection of personal
data, including by that no personal, including biometric data, is collect-
ed or retained without consent, or be shared with third parties with-
out express consent.

* Undue Influence: Regulation to prevent undue influence of private
actors on the education system. This may involve capping the number
of private institutions or share of educational provision by private ac-
tors.

* Conflict of Interest: Regulation to prevent conflicts of interest on the
part of public officials involved in regulating, monitoring, or influenc-
ing private actor involvement in education.

* Marketing: Regulation to prevent misleading marketing or advertis-
ing by private actors in education or excessive marketing to learners.

Importantly, in situations of limited resources, which are prevalent in
many countries in the Global South, including Kenya, the Abidjan Princi-
ples indicate that international human rights law requires States to “pri-
oritise the continued provision of quality, public education,”**? including in
their efforts of international cooperation and assistance, and specifically
regarding the provision of “free, quality, public pre-primary, primary, and
secondary education for all."34

The Abidjan Principles clarify that, in terms of international law, States are
under no obligation to fund or finance private educational institutions at all.
States may only do so if the operation of such institutions is consistent with
applicable international human rights law and standards, including those
operationalised in national legislation and policy enacted to give effect to
States’ human rights obligations.?*> While Kenya may, therefore, take mea-
sures to support APBET schools, it should not do so in the absence of com-
prehensive regulations that are effectively monitored and applied.

343 lbid. Guiding Principle 38.
344 1bid. Guiding Principle 39.
345 1bid. Guiding Principle 64.
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Even in the appropriate circumstances, and taking into account the need for
States to prioritise funding for public education, public funding provided to
private actors in education must be “time-bound” and publicly demonstrated
to be the “only effective option” to advance the right to education.?* It is there-
fore important, in terms of States’ obligations, to ensure that any funding pro-
vided to private actors in education is only provided transparently after full,
wide and meaningful consultations and “does not create a foreseeable risk of
adverse effect on or delay to the most effective and expeditious possible de-
velopment of a free public education system of the highest attainable quality”.
Nor should the provision of such funding “contribute to the commercialisation
of the education system” or “create a foreseeable risk that the funded private
instructional educational institution could exercise an undue influence on the
education system.”#

In the context of Mathare, it is far from obvious that the expansion of private
APBET schools, without substantial regulation or monitoring thereof, rep-
resents the “only effective option.” The APBET Policy does not appear to be
time-bound and there exists a significant risk, as evidenced by the communi-
ty’'s research, that private schools are exacerbating inequalities.

IV.2. Right to Education in the Kenyan Legal system

IV.2.1. Constitution

Article 43(1)(f) of the Kenyan Constitution enshrines the right of every person
to education. This is further detailed in Article 53(1)(b) which entails the right
of all children to “free and compulsory basic education.” Specific provisions of
the Constitution also emphasise the right to education of persons with disabil-
ities,>*® youth,>** minorities and marginalised groups3>* in particular.

These rights - and Kenya's corresponding obligations - must also be read
together with other provisions of the Constitution, including the national
values and principles of governance, which include “human dignity, equity,
social justice, inclusiveness, equality, human rights, non-discrimination and
protection of the marginalised.”>" Article 10(1) of the Constitution requires
that these values and principles are considered in the application or inter-
pretation of the Constitution and laws, as well as in the making and/or imple-
mentation of law and policy.>>?

346 bid. Guiding Principle 65.
347 Ibid. Guiding Principle 65

348 Constitution of Kenya, 2010. Article 54(1)(b) entitling persons with disabilities "to access
educational institutions and facilities for persons with disabilities that are integrated into
society to the extent compatible with the interests of the person.”

349  Ibid. article 55(a)provides that “The State shall take measures, including affirmative
action programmes, to ensure that the youth-... access relevant education and training.”

350 Art 56(b), which provides: “The State shall put in place affirmative action programmes
designed to ensure that minorities and marginalised groups are provided special opportuni-
ties in educational and economic fields.”

357 lbid. article 10(2).
352 lbid. article 10(1).
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Also, of clear relevance to this research, are the provisions of the Constitu-
tion relating to equality and freedom from discrimination,®>3 which prohib-
its discrimination “on any ground, including race, sex, pregnancy, marital
status, health status, ethnic or social origin, colour, age, disability, religion,
conscience, belief, culture, dress, language or birth.”>* It must be noted
that, in Non-Governmental Organizations Co-Ordination Board v Eric Gitari,
the Kenyan Supreme Court has recently found that “sex” in terms of Article
27(4) includes sexual orientation.?>®

The Constitution establishes a decentralised governance system in Kenya
involving the national government and the 47 counties and emphasises
the importance of consultation and cooperation between these two levels
of government under Article 6(2). Therefore, concerning education, the
national government is responsible for: education policy; standards; cur-
ricula; examinations; primary schools; secondary schools; and special ed-
ucation institutions.®® County governments, on the other hand, are man-
dated with functions and powers in respect of pre-primary education and
childcare facilities.>>”

Moreover, the Kenyan Courts have also made notable decisions regarding pri-
vate actors’ involvement in education (as highlighted in the box below). Some
of these decisions relate to school fees and funding of private schools.

353 The equality provision reads in full: “27. Equality and freedom from discrimination.
1.Every person is equal before the law and has the right to equal protection and equal ben-
efit of the law.2.Equality includes the full and equal enjoyment of all rights and fundamental
freedoms.3.Women and men have the right to equal treatment, including the right to equal
opportunities in political, economic, cultural and social spheres.4.The State shall not dis-
criminate directly or indirectly against any person on any ground, including race, sex, preg-
nancy, marital status, health status, ethnic or social origin, colour, age, disability, religion,
conscience, belief, culture, dress, language or birth.5.A person shall not discriminate directly
or indirectly against another person on any of the grounds specified or contemplated in
clause (4).6.To give full effect to the realisation of the rights guaranteed under this Article,
the State shall take legislative and other measures, including affirmative action programmes
and policies designed to redress any disadvantage suffered by individuals or groups because
of past discrimination.7.Any measure taken under clause (6) shall adequately provide for
any benefits to be on the basis of genuine need.8.In addition to the measures contemplated
in clause (6), the State shall take legislative and other measures to implement the principle
that not more than two-thirds of the members of elective or appointive bodies shall be of
the same gender.”

354 Ibid. Article 27(4).

355 Petition 16 of 2019, NGOs Co-ordination Board v EG & 4 others; Katiba Institute (Amicus
Curiae) (Petition 16 of 2019) [2023] KESC 17 (KLR) (Constitutional and Human Rights) (24 Feb-
ruary 2023) (Judgment) (with dissent - MK Ibrahim & W Ouko, SCJ)).

356  Constitution of Kenya, 2010. Fourth Schedule, part 1, Paras. 15 and 16.
357 Ibid. Fourth Schedule, part 2, para 9.
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Kenyan jurisprudence on the right to education

In Githunguri Residents Association v Cabinet Secretary Ministry of Education
(2013), the High Court recognised that basic education provided by public
schools should be free of charge, and that any hidden costs charged in
public schools infringed on the rights of learners to access free and com-
pulsory basic education.®*® In coming to this conclusion, the Court referred
to both ICESCR and the CRC and held that “the right to basic education is
not to be progressively realised” as to do so would “cheapen the constitu-
tion” because in a society “where we live with great wealth disparities and
million wallowing in abject poverty, only education can give everyone the
chance and opportunity to realise their dream and aspirations.”°

This position is not the same as for private schools, however. In Njuguna v
George Gitau the Court found that:

“A private school cannot be equated to a public school,
where free tuition is offered and charges can only be im-
posed with the approval of the Cabinet Secretary."3¢°

This was also confirmed in NJv Agha Khan Academy, where the Court held that:

“[P]rivate institutions do not have a constitutional or le-
gal obligation to provide free education to children whose
parents enrolled them in such institutions on the basis
that they would pay fees.”*’

In the 2014 Nyabola decision, the court found that because Kenya was re-
quired to “give priority to the most vulnerable and marginalized in the so-
ciety” the “funding of children in private schools” by the State was “a goal
to be progressively realized”, not a legal obligation.**? The petitioner had
challenged as discriminatory the State’s failure to provide funding support
to private schools.

358 Petition 464 of 2013, Githunguri Residents Association v Cabinet Secretary Ministry of Edu-
cation and others [2015], (Kenya Law Reports).

359 Ibid. para. 58.

360 Petition 391 of 2015, Joseph Njuguna and 28 others v George Gitau t/a The Emmaus School
and Kenya National Examination Council and another [2016] eKLR, (Kenya Law Reports), para
45,

361 N JvAgha Khan Academy & 6 others [2018], para 39. See also Constitutional Petition 11
of 2020, KESTPA’ & 2 others v Kisumu Education Society Trust & 2 others [2021] eKLR, (Kenya
Law Reports), para. 39.

362 Petition 72 of 2012, Nyabola v Attorney General & another; Kenya Private School Associ-
ation Nakuru Branch (Interested Party) (Petition 72 of 2012) [2014] KEHC 2599 (KLR) (Consti-
tutional and Human Rights) (10 October 2014) (Judgment), (Kenya Law Reports), paras 55-56.
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IV.2.2.Kenyan laws: The Basic Education Act and the
Children Act

The 2013 Basic Education Act is the primary legislative measure enacted by
the Kenyan parliament with the explicit purpose to “give effect to Article 53
of the Constitution”; “promote and regulate free and compulsory basic edu-
cation”; “provide for accreditation, registration, governance and management
of institutions of basic education”; and “provide for the establishment of the
National Education Board, the Education Standards and Quality Assurance
Commission.”s3

Section 4 of the Act includes “guiding values and principles,” by which the pro-
vision of basic education should be provided,*®* including:

o the right of every child to free and compulsory basic education;
e equity and non-discrimination in access;
e quality and relevance;

e accountability and democratic decision-making within the institutions of
basic education;

o cost-effective use of educational resources and sustainable implementa-
tion of educational services;

e provision of appropriate human resources, funds, equipment, infrastruc-
ture and related resources that meet the needs of every child in basic ed-
ucation.

The 2022 Children’s Act®* also entrenches the right to “compulsory basic edu-
cation” and places a responsibility on parents/legal guardians to ensure their
children are admitted to schools. Section 13(3) of the Act empowers the Minis-
ter responsible for the Children's Act, in consultation with the Minister of Edu-
cation, to “develop and implement policies for the realization by every child of
the constitutional right to basic education.”®

IV.2.1.1. The Regulation of Private Educational Institutions

As indicated above, the Basic Education Act does contemplate a potential role
for private educational institutions in Kenya. Section 49 allows any person to
“establish and maintain a private school,” subject to compliance with the “Con-

363 Basic Education Act 2013, Preamble.
364 Ibid. at Section 4.
365 Children’s Act No. 29 of 2022.

366 Ibid. Section 13 of the Act reads in full:13. (1) Every child has the right to free and
compulsory basic education in accordance with Article 53 (1) (b) of the Constitution. (2) It
shall be the responsibility of every parent or guardian to present for admission or cause to be
admitted his or her child, as the case may be, to a basic education institution. (3) The Cabinet
Secretary shall, in consultation with the Cabinet Secretary for the time being responsible for
education.
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stitution and the provisions of this Act.”*¢” Section 50 prohibits the establish-
ment or maintenance of a private school “unless it is registered under this Act”
(emphasis added).?%® Moreover, it explicitly prohibits the registration of any
private school if, among other things, it: employs any teacher not registered
by the Teachers Service Commission; or has premises, or any part thereof,
which are unsuitable for a school.>%°

As evidenced by the community’s research, the APBET Policy itself, and the
way itis implemented on the ground in Mathare, there is a clear lack of respect
for Section 50 of the Act. As a common practice, APBET schools are registered
in terms of a range of laws/policies and under a wide variety of government
departments contrary to what is prescribed by the Act. Many APBET schools
are simply not registered at all, and many do not fulfil the other requirements,
such as registration of all teachers and suitability of premises.

The Basic Education Act also renders initial registration as “provisional for a
term of one year renewable for one further term of one year until the insti-
tution is quality assured and notice given in writing to the proprietor that the
registration is final.”*’° The failure to register therefore results in the by-pass-
ing of the Act's in-built quality assurance mechanisms both at registration and
after registration.

Indeed, the Act requires the government to take registration of private school
sufficiently seriously that it makes the operation of a private school that is
not properly registered - or misrepresents the registration status of a private
school - a criminal offence subject to a fine or a term of imprisonment.3'The
research reveals no instances of criminal investigation, let alone prosecution,
for failure to register.

The Section 52 of the Basic Education Act also includes a specific section dedi-
cated to listing a range of “duties and rights of a private school.” Among these
duties, the Act includes:

e The establishment of governance structures;

e The recruiting of registered teachers;

e Compliance with educational curricula;

e Maintenance of premises that meet the requirements of the occupa-
tional health, safety regulations and building standards;

e Provision of necessary teaching and learning materials; and

e Furnishing, upon request, evidence that pupils are making reasonable
educational progress appropriate for their age and grade level.

367 Ibid. Section 49.
368 Ibid. Section 50.
369 Ibid. Section 50 (2).
370 Ibid. Section 50 (3).
371 lbid. Section 50 (4).
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Again, the community's research shows that APBET schools are both un-
aware of these duties and seemingly, for the most part, incapable of com-
plying with the standards set out in the Basic Education Act.

Finally, the Act requires the “County Education Board in consultation with
the Teachers Service Commission” to “assess a private school, including
teachers, non-teaching staff, the school's educational programmes and
the school instructional materials” and “the school’s facilities.””2 As this
community research shows, neither this assessment by the County Edu-
cation Board nor the assessment by officers of the Education Standards
and Quality Assurance Council detailed in section IV.2.1.4. below appear
to have ever occurred in the overwhelming majority of schools in Mabatini
and Ngei wards.

IV.2.1.2. The regulation of APBET schools

Even though the APBET Policy predates both the Constitution and the Ba-
sic Education Act, neither the Policy itself nor principles cemented in it find
clear expression in the Basic Education Act. While providing definition for
“non-formal education,”” which appears to be sufficiently broad to in-
clude APBET schools, the Act contains not a single chapter, section, or pro-
vision on non-formal education although presumably the ordinary provi-
sions of the Act relating to all educational institutions may apply equally
to all schools including APBET schools. Indeed, the best presumption is
probably that APBET schools should be considered as being in the same
category of schools as all other private schools in terms of the Basic Edu-
cation Act.3”

IV.2.1.3. The regulation of school Fees

According to section 29 of the Basic Education Act, charging tuition fees in
public primary schools is unlawful.3’> As indicated above, the High Court of
Kenya has also reiterated that basic education provided by public schools
should be free of charge and that any hidden costs charged in public
schools infringe on the rights of learners to access free and compulsory
basic public education.?”®

372 lbid. Section 52 (2).

373 Basic Education Act 2013 In terms of the Act “non-formal education” means: “any orga-
nized educational activity taking place outside the framework of the formal education system
and targets specific groups/categories of persons with life skills, values and attitudes for
personal and community development.”

374 Margaret Wawira and Abraham Ochieng’, “Low-Cost Private Schools: School Choice for
the poor at the expense of Quality?” (Right to Education Initiative, 2017),p 15.

375 Basic Education Act 2013, Section 39. Section 29 reads in full: (1) No public school shall
charge or cause any parent or, guardian to pay tuition fees for or on behalf of any pupil in
the school. (2) Notwithstanding subsection (1)— (a) tuition fees may be payable by persons
who are not Kenyan citizens; (b) other charges may be imposed at a public school with the
approval of the Cabinet Secretary in consultation with the county education Board provided
that no child shall be refused to attend school because of failure to pay such charges; (c) no
person shall collect levies without issuing an official receipt.

376  Petition 464 of 2013, Githunguri Residents Association v Cabinet Secretary Ministry of
Education and others [2015]. Kenya Law Reports.
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Exceptions are foreseen in respect of tuition fees for non-citizens, as well
as in respect of other charges than tuition fees which may be imposed
with the approval of the MoE in consultation with a County Education
Board “provided that no child shall be refused to attend school because
of failure to pay such charges.”*”” It is clear from the community's research
that children are consistently denied the right to attend public schools in
Mathare - in schools outside of Mabatini and Ngei wards - based on their
parents’ inability to pay school and admission fees.

The Act does not explicitly mention fees, including tuition fees, in private
schools. Yet, under-regulated “low-fee” private schools have been found to
perpetuate discrimination and segregation against those who are already
marginalised, potentially amounting to discrimination prohibited by the
Act.*”® Moreover, charging fees may render education unaffordable and
inaccessible to those learners who live in areas where no public schools
are available. This violates the right to education in domestic and interna-
tional law. Although Kenya courts have determined that charging fees in
private schools does not per se amount to discrimination, they have not
yet been called upon to determine whether the specific fees charged in
particular contexts have a discriminatory impact.

IV.2.1.4. Quality Assurance

In a separate chapter, the Basic Education Act deals with “standards, qual-
ity assurance and relevance of education” primarily through the establish-
ment of the Education Standards and Quality Assurance Council ?”° which
is tasked with, among other things:3%

e ensuring standards and maintaining quality in institutions of basic ed-
ucation;

e administering policies and guidelines set for basic education;

e supervising and overseeing curriculum implementation and delivery; and
e monitoring and evaluating standards and quality in basic education.
The obligations of the Education Standards and Quality Assurance Coun-
cil evidently apply to all basic educational institutions, whether private or
public. To perform these functions, “officers” employed by the Council are

empowered to, as relevant:3®’
e Enter and inspect: “at any time enter any basic education and train-

ing institution with or without notice to ensure compliance with edu-
cation standards and regulations.”

377 Basic Education Act 2013. Section 29(2)(b)
378 Ibid. at Sections 4, 9, 34.

379 Ibid. Section 64 (1).

380 Ibid. Section 64 (2).

3817 Ibid. Section 66 (3).
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e Access and review data/information: require staff of any educational
institution “to produce for his or her quality review any timetable sylla-
bus, or record book, material or document” and “to furnish the Quality
Assurance and Standards Officer with such information relating to the
teaching or the management of the basic education institution.”

e Investigate and question: “require by order in writing, the atten-
dance before him or her any person who appears to be acquainted
with the facts or circumstances of the case.”

o Document: “take such photographs or video recording as the Quali-
ty Assurance and Standards Officer deems necessary of the premises
and persons reasonably believed to be acquainted with the fact or the
circumstances of the case.”

If an officer's execution of their mandate reveals non-compliance with le-
gal and quality standards by an educational institution, the officer is em-
powered to “recommend temporary suspension of operations of the insti-
tutions to the County Education Board for a specific period until the basic
standards are met” and “make recommendations to the Teachers Service
Commission and County Education Board for necessary action.”#

In addition to the general power to establish regulations in terms of sec-
tion 95(1) of the Act, section 81 requires the Minister to, in consultation
with the Council and other relevant stakeholders, “establish guidelines
and prescribe rules and regulations for the establishment, licensing, ac-
creditation and registration of basic education and training institutions."3#3

While a minority of the personnel at APBET schools interviewed in Maba-
tini and Ngei wards stated that they had, at some point, been visited by
quality assurance officials from the Ministry of Education, details provided
in this regard were insubstantial. This research did not document a single
case of the exercise of the officers’ coercive powers in terms of the Act,
including the power to suspend the operation of a school.

Most personnel indicated that no such inspections had occurred. This is de-
spite the fact that the overwhelming evidence from this research suggests that
the conditions and quality of schooling at APBET schools in Mabatini and Ngei
wards fall below the standards required by various domestic laws and policies,
as well as international human rights law and standards.

These findings are consistent with the conclusions of a report compiled by the
MoEFE's “Sector Working Group”, which found that, throughout Kenya, the basic
education sector is “unable to effectively quality assure education provision”
partly because of “the low number of quality assurance officers,” noting also
that there were “472 quality assurance officers against an optimum require-
ment of 2603” and that “only 12% of the 82,000 learning institutions are as-
sessed annually."384

382 Ibid. Section 66(2)-3).
383 Ibid. Section 81.

384 “Medium Term Expenditure Framework 2023/24-2022 Education Sector Report,” Minis-
try of Education Sector Working Group, (December 2022).
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IV.2.1.5. Education for Children with Disabilities

The Basic Education Act provides definitions for “special education
needs,”® “special needs education"® and “special school.”® In setting
out the types of institutions that may be established by the government to
ensure the provision of basic education, section 28 refers to both “special”
and “integrated” schools “for learners with disability.3 The Act generally
prohibits discrimination against persons with disabilities including, in par-
ticular, in relation to “denial of admission."3®°

Moreover, sections 44 to 48 of the Act deal specifically with special edu-
cational institutions.**® While empowering the establishment and opera-
tions of special schools specifically, the Act contemplates the provision
of education to children with disabilities either in special schools “or in
pre-primary, primary and secondary schools suitable to the needs of a
pupil requiring special education.”*' The MoE is also required to ensure

385 Basic Education Act 2013. Section 2. “Special education needs” means conditions, phys-
ical, mental or intellectual conditions with substantial and long-term adverse effects on the
learning ability (other than exposure) or the needs of those who learn differently or have
disabilities that prevent or hinder or make it harder for them to access education or ed-
ucational facilities of a kind generally provided for learners of the same age in the formal
education system.

386 Ibid. Section 2."” Special needs education” includes education for gifted or talented
learners as well as learners with disability and includes education which provides appropri-
ate curriculum differentiation in terms of content, pedagogy, instructional materials, alter-
native media of communication or duration to address the special needs of learners and to
eliminate social, mental, intellectual, physical or environmental barriers to learners.

387 Ibid. Section 2. “Special school” means a school established for the benefit of a particu-
lar class of children who require some special form of education, treatment or care.

388 Ibid. Section 28(2)(d).
389 Ibid. Section 34(2).

390 Ibid. Section 44 and 45 read: “44. Establishment and management of special insti-
tutions (1) Subject to the Constitution and the provisions of this Act, the Cabinet Secretary
shall establish and maintain public special schools. (2) The Cabinet Secretary shall provide
special needs education in special schools established under subsection (1) or in pre-prima-
ry, primary and secondary schools suitable to the needs of a pupil requiring special educa-
tion. (3) Children with special needs include— (a) intellectually, mentally, physically, visually,
emotionally challenged or hearing-impaired learners; (b) pupils with multiple disabilities;
and (c) specially gifted and talented pupils. (4) The Cabinet Secretary shall ensure that ev-
ery special school or educational institution with learners with special needs is provided
with appropriate trained teacher, non-teaching staff, infrastructure, learning materials and
equipment suitable for such learners. 45. Regulations in special needs education (1) The
Cabinet Secretary may make regulations for the establishment and management of special
schools and institutions offering special needs education to pupils with special needs. (2)
Notwithstanding the generality of subsection (1) the Cabinet Secretary shall make regula-
tions to— (a) prescribe the duration of primary and secondary education suitable to the
needs of a pupil pursuing special needs education; (b) provide for the learning and progres-
sion of children with special needs through the education system; (c) prescribe standards
and requirements relating to the conduct of schools making provision for special needs ed-
ucation for pupils with special needs; (d) prescribe the curriculum to be used in respect of
special needs education; (e) prescribe the categories of pupils requiring special needs educa-
tion and methods appropriate for the education of pupils in each category of special school
or educational institutions under section 42; (f) prescribe guidelines for the promotion of
education for children with special needs; (g) establish mechanisms to ensure that every
special school or educational institution offering special needs education has appropriate
personnel, infrastructure, learning materials and equipment; and (h) establish a mechanism
for monitoring and evaluation to advice the government on the quality of infrastructure and
learning facilities in regard to special needs education. (3) The curriculum used in special
needs education shall comply with the requirement of the national curriculum in so far as it
is reasonably practicable.”

397 Ibid. Section 44(2).
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that schools have “appropriate[ly] trained teacher[s], non-teaching staff,
infrastructure, learning materials and equipment suitable” for children
with disabilities.3%

The MoE is also empowered to enact regulations “for the establishment
and management of special schools and institutions offering special
needs education to pupils with special needs,”* and required to make
regulations on a range of aspects concerning the education for children
with disabilities, including:

e theduration of primary and secondary education suitable to the needs
of a pupil pursuing special needs education;

e the learning and progression of children with special needs through
the education system;

e the prescription of standards and requirements related to the con-
duct of schools making provision for special needs education for pu-
pils with special needs;

e the prescription of curriculum to be used for special needs education,
which the Act also says must “comply with the requirement of the na-
tional curriculum in so far as it is reasonably practicable.”**

o the prescription of categories of pupils requiring special needs educa-
tion and methods appropriate for their education;

e the prescription of guidelines for the promotion of education for chil-
dren with special needs;

e the establishment of mechanisms to ensure appropriate personnel,
infrastructure, learning materials and equipment at both special and
integrate schools;

e the establishment of a mechanism for monitoring and evaluation pro-
cesses to advise on the quality of infrastructure and learning facilities
for children with disabilities.

Given the Act's focus on special needs education as well as that of integrat-
ed schools, it is generally out of line with the right to inclusive education
entrenched in the CRPD. It ultimately, therefore “legislates the status quo
in education by segregating children with disabilities in so-called ‘special
schools”.3 It is important to note that an integrated school - one that mere-
ly allows children with disabilities to attend - is not an inclusive school. In-
clusion requires teachers to be trained, materials to be available, and all

392 lbid. Section 44(4).
393 lbid. Section 45.
394 |bid. Section 45(3).

395 William Aseka and Arlene S. Kanter, “The Basic Education Act Of 2013: Why It Is One Step
Forward And Two Steps Back For Children With Disabilities In Kenya,” Africa Disability Rights
Yearbook 2, Chap 2 (2014): 33-50.



'BUILD US MORE SCHOOLSY'

THE QUEST FOR QUALITY FREE EDUCATION IN MABATINI AND NGEI WARDS OF MATHARE, NAIROBI Page 95

students to learn together in a manner that provides all children with equal
opportunities for learning.

The Act should, however, be read with the relevant provisions of the Per-
sons with Disabilities Act (2003), which explicitly provides for the right to
education for all persons with disabilities.*** Importantly, section 18(1) of
the Persons with Disabilities Act prohibits the denial of admission of per-
sons with a disability to any learning institution or course of study “by rea-
son only of such disability.” Section 18(2) requires educational institutions
catering for children with disabilities to:

“take into account the special needs of persons with dis-
abilities with respect to the entry requirements, pass
marks, curriculum, examinations, auxiliary services, use
of school facilities, class schedules, physical education re-
quirements and other similar considerations”.

The Persons with Disabilities Act was enacted in 2003 before the CRPD
came into force and is being reviewed at the time of drafting.>” To com-
plement the Act, in 2009 the MoE issued the Special Needs Education Pol-
icy,**® which was thereafter substantially revised by the 2018 Sector Policy
for Learners and Trainees with Disabilities.?®® The latter defines inclusive
education as “an approach where learners and trainees with disabilities
are provided with appropriate educational interventions within regular
institutions of learning with reasonable accommodations and support.”®

396  Persons with Disabilities Act, 2003. Section 18 reads in full; “Education-1. No person or
learning institution shall deny admission to a person with a disability to any course of study
by reason only of such disability, if the person has the ability to acquire substantial learning
in that course. 2. Learning institutions shall take into account the special needs of persons
with disabilities with respect to the entry requirements, pass marks, curriculum, examina-
tions, auxilliary services, use of school facilities, class schedules, physical education require-
ments and other similar considerations.3. Special schools and institutions, especially for the
deaf, the blind and the mentally retarded, shall be established to cater for formal education,
skills development and self-reliance.

The persons with disabilities Act was enacted in 2003, before the CRPD came into force. As
such, several provisions under the act go contrary to those of the CRPD, including on the
right to education. For instance, the Act still prescribes segregated learning institutions for
persons with disabilities, and uses derogatory terminologies to refer to persons with intel-
lectual and psychosocial disabilities. The Act is undergoing review at the point of drafting
this report.

397 Persons With Disabilities (amendment) Bill 2023; See also Ouma Kizito Ajuong “Evolution
and devolution of rights: Persons with disabilities (Amendment) Bill, 2022 in context,” The
Platform Magazine, (April 1,2023); National Council for Persons with Disabilities, Invitation for
Public Participation and Submission of Memoranda, 2021.

398 Ministry of Education, The National Special Needs Education Policy Framework, (July 2009).

399 Ministry of Education, Sector Policy for Learners and Trainees with Disabilities, (May 2018).
The policy was published alongside the Implementation Guidelines for Sector Policy for Learn-
ers and Trainees with Disabilities, (May 2018). See also UNESCO, Global Education Monitoring
Report, Kenya.

400 Ministry of Education, Sector Policy for Learners and Trainees with Disabilities, May 2018.
p. Vii.
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Chapter 3 of the Policy, titled “Inclusive Education,” emphasises the need
for “every learner with disability” to have “an opportunity to learn in main-
stream education environment together with his or her peers without dis-
abilities.”" The Policy recognises the need to “specifically maintain special
schools” while simultaneously “striving to transition towards inclusive ed-
ucation." |t is also important to note that the Policy is intended to cover
all educational institutions, including APBET institutions.*®® However, no
detailed provisions on non-formal schools are included in the Policy, nor
is there a more general treatment of inclusion within the private school
environment. This is even though the Policy considers “development part-
ners”, including the “private sector”, to be “an important policy option for
the government to collaborate with private providers of education and

training to reduce gaps in financing."4*

Evidence suggests that the policy and legislative provisions relating to in-
clusive education are poorly implemented for a range of reasons including
limited funding, weak systems, and lack of monitoring.*®> This situation

was worsened by the COVID-19 pandemic.4%

The present research reveals that the same conditions persist for children
with disabilities in the Mabatini and Ngei wards, and Mathare more gener-
ally. While some public schools in Mathare and private schools in Mabatini
and Ngei wards sometimes admit children with disabilities, such nominal
admission is radically insufficient in ensuring that all children with disabil-
ities have access to inclusive education in schools of their choice in their
communities. The research confirms that when children with disabilities
do attend schools in Mathare, such schools are inaccessible, do not pro-
vide reasonable accommodations and do not have teaching staff qualified

to provide quality education to them.

407 Ibid. p.11.
402 Ibid. p.11.
403 Ibid. p.4.
404 Ibid. p.31.

405 International Centre for Evidence in Disability, University of Nairobi, Mastercard Foun-
dation, “Disability-inclusive education and employment: understanding the context in Ken-
ya,” London: ICED, February 2023; See also Brent C. Elder, “Right to Inclusive Education for
Students with Disabilities in Kenya,” Journal of International Special Needs Education 18, no. 1

(2015): p. 18-28.

406 Wilson Macharia, “Realising the Right to Education for Learners with Disabilities during

the Covid-19 Pandemic in Kenya,” ESR Review, 23, no 2 (2022): p. 10.
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V. Recommendations

In this section, a comprehensive set of recommendations is outlined for
Kenyan authorities at different levels, addressing specific challenges ob-
served in Mathare, particularly in the Ngei and Mabatini wards, alongside
broader recommendations applicable nationwide. These recommenda-
tions are informed by insights gleaned from the interviews with the stake-
holders and the inputs provided by the Mathare Education Taskforce on
the draft recommendations. They are firmly rooted in Kenya's legal obliga-
tions under both domestic and international law.

V.1. Overarching Recommendations

The research has made evident that there is an urgent need for public schools
in the Mabatini and Ngei wards. Whether achieved through the construction
of new public schools and/or the conversion of private/APBET schools into
public schools immediate and decisive interventions are required to ensure
the availability and accessibility of quality inclusive education in Mabatini and
Ngei wards, in accordance with international and domestic law.

To ensure access to education for children in the Mabatini and Ngei
wards, Kenyan authorities, spearheaded by the Ministry of Education
and in collaboration with the Nairobi County Education Board and County
government, should proactively implement a combination of the follow-
ing measures:

a. The construction of public schools in areas where there is no access
to public schools.
b. The conversion of selected APBET schools into public schools.

c. Therigorous monitoring of APBET schools while also enforcing a time-
bound and provisional framework for establishing public schools.

d. Take necessary measures to ensure that all schools provide access to
nutritionally adequate, safe, and sufficient food.*%”

V.2. Recommendations to the Ministry of Education
The Ministry of Education should:

a. Inline with the recommendations of the Committee on Economic, Social
and Cultural Rights (E/C.12/KEN/CO/2-5), review and revise the 2015 Reg-
istration Guidelines for APBET schools, and the 2021 Registration Guide-
lines for Basic Education Institution to ensure:

407 Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 12:
The Right to Adequate Food (Art. 11 of the Covenant), UN doc. E/C.12/1999/5, (May 12, 1999).
para. 14.
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a. the compliance with Articles 13 and 14 of the International Cove-
nant on Economic, Social and Cultural Rights (ICESCR);

b. the consolidation of coherent, comprehensive registration and
monitoring guidelines for all school (public, private, formal or
non-formal).

b. Formulate and implement, in full collaboration with pertinent stakehold-
ers, including members of the public and the civil society, a timebound
strategy that will ensure an adequate number of inclusive, quality, and
free public schools in the Ngei and Mabatini wards. This initiative should
ensure that all children have access to public schools. The strategy may
include plans to:

a. construct public schools in Mabatini and Ngei wards;
b. convert selected APBET schools into public schools;

c. ensure the rigorous monitoring of APBET schools within Mabati-
ni and Ngei wards, while also enforcing a time-bound and provi-
sional framework for the establishment of public schools.

c. Ensure adequate placement of certified teachers by the Teachers Service
Commission in both the public and private schools.

d. Ensure the effective implementation of Part IX of the Basic Education Act
relating to “standards, quality assurance and relevance” of education, in
conformity with international law and standards. To achieve this, a target-
ed review should be conducted to assess and take corrective measures in
relation to:

a. the inadequacy of budget allocations to the implementation of
Part [X.408

b. the inadequate number of quality assurance officers employed
by the MoE.*%

c. theextenttowhich the power to enact regulations and guidelines
in terms of section 72 of the Act has been effectively utilised.*°

d. the effectiveness of the measures of quality assurance taken
in respect of private schools, including APBET schools.

e. Regarding Mathare, in particular, the MoE should take measures to
ensure all schools (whether private, public, special, inclusive, commu-
nity, formal and non-formal schools):

408  Ministry of Education Sector Working Group, Medium Term Expenditure Framework
2023/24-2022 Education Sector Report, , (December 2022). p.143.

409 Ibid. p. 139.

410 Presidential Working Party on Education Reform, Transforming Education, Training and
Research for Sustainable Development in Kenya,(Nairobi: Government of Kenya, June 2023), p.
44,
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a. are made aware of the required standards for education
quality;

b. undergo regular inspections by quality assurance officers,
conducted at a minimum bi-annually, to ensure strict adher-
ence to the established standards for educational quality;

c. inaccordance with section 66(2)*'" of the Act, schools who
do not comply should be subjected to temporary suspen-
sion, where necessary, to facilitate compliance with quality
standards.

V.3. Recommendations to County-level entities

a. The Mathare County Education Board should:

a. Coordinate and cooperate with the national government and
Ministry of Education in taking all necessary measures to en-
sure that there are sufficient public schools in Mabatini and
Ngei wards so that all children who desire to attend public
school can do so.#'?

b. Coordinate and cooperate with the national government and
Ministry of Education in monitoring the quality of education
in Mathare consistently with section 18(1)(h) of the Basic Ed-
ucation Act.

c. Incompliance with section 18(1)(g) of the Basic Education Act,
collect and publish publicly a “data bank” of all basic educa-
tion institutions operating in the County, including:

a. the category of all schools within the county (i.e., pri-
vate, public, special, inclusive, community, formal and
non-formal school);

b. the registration status of the schools;

c. the number of students disaggregated by age, gender,
and disability, among others;

d. the number of teachers and their qualification status;

e. the number of classrooms at the schools and the stu-
dent-teacher ratio in classes.

411 Basic Education Act, 2013. Section 66(2): (2) “An officer appointed under this section shall
have power to recommend temporary suspension of operations of the institutions to the
County Education Board for a specific period until the basic standards are met.”

412 Section 18(1)(n) of the Basic Education Act empowers the CEB to “perform such other
functions as may be necessary for the better carrying out of the functions of the county education
board under this Act or any other written law.”
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b. The County Government should:

a.

Coordinate and cooperate with the national government and
relevant state agencies to take measures that will improve ac-
cess to education including:

a. ensuring that roads within the county are accessible,
safe and well maintained;

b. ensuring the availability of access to basic services such
as running water and electricity to all schools;

c. eliminating environmental pollution in Mathare, includ-
ing that which is caused by waste and river pollution.

V.4. Recommendations to the Kenya Legislature

The Kenya Legislature (parliament) should:

a. Conduct a review of the Basic Education Act to determine if it is neces-
sary to amend provisions thereof to:

ensure the effective regulation of all categories of schools
including private, public, community, formal and non-formal
schools in compliance with international law and standards;

ensure that it fully recognises and incorporates a system of
inclusive education.

b. Conduct a targeted inquiry to evaluate the consistency of education
policy documents produced by the Ministry of Education (including
the APBET Policy and the Sector policy for learners and trainees with
disability) with the Basic Education Act, the Constitution and interna-
tional human rights law and standards.

c. Ensure that the education budget allocation from the national reve-
nue'3 provides sufficient resources to guarantee the full realisation of
the right to education including, and, in particular:

a.

b.

C.

building or otherwise providing sufficient appropriate facil-
ities for public schools and/or converting private schools to
public school;

the effective operation of the Quality Assurance Council in the
performance of its legislatively mandated functions in respect
of monitoring the quality of education in all schools whether
private, public, community, formal or non-formal schools;

the implementation of a country-wide inclusive education system.

413 Constitution of Kenya, 2010. Article 95 (4).
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V.5. Recommendations to the Executive of Kenya

The relevant responsible authorities within the executive branch of
the government of Kenya should:

a. Ensure full cooperation and coordination between the Ministry of
Lands and the Ministry of Education and all other relevant gov-
ernment departments at national and county level, to ensure that
all public schools and schools identified for conversion to public
schools are in possession of valid title deeds for the land upon
which the schools operate.

b. Ensure the full implementation of the recommendations made to
Kenya by the CESCR (2016),4'42008),4"> the CRC (2016),4'¢ (2007)*”
and the CRPD (2015)*'® relating to the right to education.

414 CESCR, Concluding observations on the combined second to fifth periodic reports of Kenya,
UN doc E/C.12/KEN/CO/2-5, (April 6, 2016). para. 58 states that, “Recalling that the State has
the primary responsibility in ensuring the right to education, the Committee recommends
that the State party take all the measures necessary to strengthen its public education sec-
tor. The State party should increase the budget allocated to primary education and take all
the measures necessary to improve access to and the quality of primary education for all
without hidden costs, particularly for children living in informal settlements and arid and
semi-arid areas. It also recommends that the State party bring the Registration Guidelines
for Alternative Provision of Basic Education and Training in line with articles 13 and 14 of the
Covenant and other relevant international standards; that it ensures that all schools, public,
private, formal or non-formal, are registered; and that it monitors their compliance with the
Guidelines.”

415 CESCR, Concluding Observations on the initial report of Kenya, UN doc E/C.12/KEN/CO/1,
(December 1, 2008). para. 34 states that, “The Committee recommends that the State party
(a) increase the funds allocated to bursaries and textbook subsidies for children from poor
families, as well as to school transportation and mid-day meals in remote rural and deprived
urban areas; (b) facilitate the readmission of girls who dropped out of school due to preg-
nancy by supporting them in finding adequate arrangements for the care of their babies; (c)
ensure adequate access for nomadic children to mobile schools, including in the North East-
ern Province; and (d) cater for the special needs of children with disabilities and integrate
refugee children and internally displaced children in the regular school system.”

416  CRC, Concluding observations on the combined third to fifth periodic report of Kenya, UN
doc CRC/C/KEN/CO/3-5, (March 21, 2016). para. 46 states that, “The Committee recommends
that the State party take fully into account the Committee’s General Comment No. 9 (2006)
on the rights of children with disabilities (CRC/C/GC/9), and more specifically: (d) Initiate pro-
grammes for public education on children with disabilities. The programmes should aim
at addressing the stigmatization of and discrimination against children with special needs.
Similarly, initiate community-based programmes to support families and parents with chil-
dren with special needs; (e) Increase the financial allocation given to children with disabilities
in schools. The allocation of resources should take into consideration the specific needs of
each child;”

417 CRC, Concluding Observations on the second periodic report of Kenya, UN. doc CRC/C/KEN/
CO/2, (June 19, 2007). para 46. The Committee recommends that the State party take fully
into account the Committee’s General Comment No. 9 (2006) on the rights of children with
disabilities (CRC/C/GC/9), and more specifically: (d) Initiate programmes for public education
on children with disabilities. The programmes should aim at addressing the stigmatization of
and discrimination against children with special needs. Similarly, initiate community-based
programmes to support families and parents with children with special needs;

(e) Increase the financial allocation given to children with disabilities in schools. The alloca-
tion of resources should take into consideration the specific needs of each child.

418 CRPD, Concluding Observations on the initial report of Kenya, UN doc CRPD/C/KEN/CO/1,
(September 30, 2015). para.44 States that, “The Committee calls upon the State party to:(a)
Establish a time frame for the transition process from segregated to inclusive quality educa-
tion and ensure that budgetary, technical and personal resources are available to complete
the process, and collect disaggregated data on the advancement of the inclusive education
system;(b) Immediately adopt a non-rejection policy for children with disabilities enrolling
in regular schools, and provide reasonable accommodation;(c) Ensure that school facilities



'BUILD US MORE SCHOOLSY'

THE QUEST FOR QUALITY FREE EDUCATION IN MABATINI AND NGEI WARDS OF MATHARE, NAIROBI Page 102

c. Ensure that the education budget allocation provides sufficient re-
sources to provide for the full realisation of the right to education,
particularly by facilitating:

a. the construction or acquisition of buildings for public schools
to ensure all children in Kenya can access education;

b. the progressive conversion of private schools to public schools
where necessary to ensure accessibility of education;

c. the effective operation of the Quality Assurance Council in
the performance of its legislated functions in respect of mon-
itoring the quality of education in all schools whether private,
public, community, formal or non-formal schools;

d. the implementation of a country-wide inclusive education
system.

V.6. Recommendations to the Kenyan National
Human Rights Commission

The Kenyan National Human Rights Commission should:

a. Strengthen the capacity of learners, parents and any other individuals
from marginalised communities by providing comprehensive training
on human rights law and standards, and on effective remedies for vi-
olation thereof.4”®

b. Empower and assist community members of Mathare, and, in partic-
ular, the Mathare Community Education Taskforce, to engage in con-
structive dialogue with their duty bearers and other stakeholders by
strengthening their knowledge and capacity to utilise relevant legal
frameworks.

c. Encourage and support community-led initiatives to enhance aware-
ness and understanding of the right to quality, inclusive and free pub-
lic education in Kenya.

are accessible for deaf-mute children, and provide materials and curricula adequate to their
needs;

(d) Undertake measures, including by encouraging public-private partnerships, to ensure
the provision of assistive technologies in education;(e) Ensure the training of all teachers in
inclusive education and establish a programme for continuous training in sign language in
mainstream schools and universities.”

419 Kenyan National Commission on Human Rights Act, 2071. Section 8(1)(g) requires the Com-
mission to: “formulate, implement and oversee programmes intended to raise public awareness
of the rights and obligations of a citizen under the Constitution.”
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Annexes

A. Interview Questionnaire with Parents

Consent Form

I hereby give permission to Mathare Community Task Force and its partners (In-
ternational Commission of Jurists, EACHRights and Global Initiative For Economic, Social and Cultural Rights) to
interview me about the state of education in Mathare.

| give permission for the information shared during this interview to be used by the Mathare Community Task-
force and its partners for research and advocacy materials aimed at improving access to education in Mathare.
In any such research and advocacy materials, the names of individuals will be anonymized.

The Mathare Community Task Force and its partners will not share or use any of the information provided
during this interview to any other person for any other purpose.

Date: Signature:

Questionnaire for Parents

A. Biographical Information

Date of Interview
Area, Cluster
Details of Parent
Official Names of Parent
Gender
Disability
Contact Number

Consent form signed
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Details of Children

Number of Children

School
Name Age Grade Gender Disability Name/Not E{f‘iglf
in School

B. Basic Information about the School

1. Has there been any time when your child(ren) has not been in school at all since they
turned 4? If so, why were they not in school? How long were they out of school?

2. How and why did you decide to send your children to their current schools?
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3. Do you know whether the school is a public school, a private school or an APBET school?
Do you think the type of school is important? Why/why not?

4. Do you know whether the school is registered? If it is not registered, do you know why it
is not registered? Why is registration important?

5. Do any children with disabilities go to the school? Why/why not?
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C. Money-related Issues

1. Do you pay school fees for your children to attend school? How much are the fees per
term?

2. Do you pay any other amounts outside of the school fees (uniform, books, extra lessons,
lunch, exams etc)? How much would you estimate per term?

3. If money was not an issue, what kind of school would you want your child to go to? What
is it about this kind of school which you like?
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4. What could government do to support your children’s education?

D. Quality of Education

1. Do you know whether the teachers at the school are registered with TSC (the Teachers Ser-
vice Commission) or have degrees or diplomas that qualify them to be teachers? Do you
think it is important for teachers to be qualified?

2. Are the classrooms and other structures at the school (toilets, playgrounds etc) safe and
in good condition?
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3. Do your children have access to running water and electricity at school? Are the connec-
tions for these legal and safe?

4. Are there any environmental issues (such as pollution or waste) impacting on your child’s
education?

5. How far does your child have to travel each day to and from school? How do they travel
(walk, matatu, bodaboda etc)? In your view is this trip safe?
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6. Does your child receive food at school? What food do they receive? Is the food enough for
them?

7. Are you confident in the quality of education at your child’s school?
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E. General

1. How does your child’s current access to education through the school make you feel?

2. Any other comments or general information you want to add?
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Notes
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Notes
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B. Interview Questionnaire with Private Schools

Consent Form

I hereby give permission to Mathare Community Task Force and its partners (In-
ternational Commission of Jurists, EACHRights and Global Initiative For Economic, Social and Cultural Rights) to
interview me about the state of education in Mathare.

| give permission for the information shared during this interview to be used by the Mathare Community Task-
force and its partners for research and advocacy materials aimed at improving access to education in Mathare.
In such research and advocacy materials, the names of individuals will be anonymized.

The Mathare Community Task Force and its partners will not share or use any of the information provided
during this interview to any other person for any other purpose.

Date: Signature:
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Questionnaire for Private Schools

B. Biographical Information of Interviewee

Date of Interview
Area, Cluster

Official Names and Position
(Principal/Teacher/Owner etc)

Name of school and year it was
founded

Number of teachers

Number of children at school
and age range

Grades offered at the school
and number of children in each
grade

Play group 10

Grades which are in combined
classes

Contact

Consent signed

PP1

PP2

G1

G2

G3

G4

G5

G6

G7

c8
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A. Basic Information about the School

1. Is the school an APBET school or another type of private school?

2. Who owns the school? Who owns the land on which the school is built?

3. Is the school registered? If it is who is it registered by? If it is not, do you know why?
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4. Where do the children who attend the school live? How far away is this from the school?

5. Does the school turn away any children? Are there any children in the area who are not in
school at all? Do you know why?

6. Do any children with disabilities go to the school? Are there any special measures taken to
ensure they can go to the school?
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B. Money-related issues

7. Does the school charge school fees for children to attend? How much are the fees per
term?

8. Are there any other charges paid by parents other than fees themselves (uniform, books,
extra lessons, exams etc)? How much per term?

9. Will a child be asked to not come back to school if their fees have not been paid?
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10.Does the school currently receive any regular (termly, yearly etc) funding/support from
the government? If yes, can you say how much and what for? Has the school ever received
funding/support from the government?

11.Are there any amounts of money/types of support that the school is supposed to receive
from the government that it does not receive? Do you know why?

12.0ther than from the government and the fees charged, does the school have any other
source of income such as from an external donor?
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C. Quality of Education

13.Are the teachers at the school registered with TSC (the Teachers Service Commission)? Do
they have degrees/diplomas that qualify them to be teachers?

14.Are the classrooms and other structures at the school (toilets, playgrounds etc) safe and
in good condition?

15.Are there any environmental issues (such as pollution or waste) impacting on the chil-
dren’s education?
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16.Does the school have access to running water and electricity? Are the connections for
these legal and safe?

17.0n average, how far do the children who attend the school have to travel each day to and
from school? How do they travel (walk, matatu, bodaboda etc)? Is this trip safe?

18.Do the children who attend the school receive food at school each day? What food do they
receive? Is the food enough for them?
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19.Are you confident in the ability of the teachers at the school to provide all children who
attend the school with a high-quality education?

D. General

20.How do the conditions at the school and the education you are able to provide the children
who attend make you feel?

21.Any other comments or general information you want to add?
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Notes
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Notes
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C. Formal Information Request Re: the Utility of Public Land in Mathare
Sub-County; Mabatini and Ngei Wards.

RE; RESPONSE TO ACCESS TO INFORMATION REQUEST

. <& 3 || e
Samantha Oswago <samoswago@gmail.com> S 9
To info@ombudsman.go.ke 28/09/2023
Cc Gilbert Omware; Florence Shako; Zsuzsanna Nyitray; Roselyne Onyango; Macharia Wilson

@ Click here to download pictures. To help protect your privacy, Outlook prevented automatic download of some pictures in this message.

Access to Information Request .pdf o
908 KB

Dear Sir/ Madam, -

The Global Initiative for Economic, Social and Cultural Rights (GI-ESCR) together with the International
Commission of Jurists Africa (ICJ Africa), the East African Center for Human Rights (EACHRIghts), and
the Center for Education Policy and Climate Change (CEPCJ) are supporting the Mathare Community
Taskforce on Education to champion for increased access to quality, inclusive public education within
Mabatini and Ngei Wards, in Mathare Sub-County.

In the spirit of transparency and public interest, we sought clarification and ostensibly raised our interest in a

number of crucial aspects from your esteemed institutions as provided for under Article 35 of the Constitution
of Kenya (2010) and The Access to Information Act (2016).

To this regard, we issued an Access to Information Request on the 25th of August 2023, attached herein to this effect.
We kindly seek your indulgence in the follow-up of this matter.

Kind Regards,
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D. Formal Information Request Re: Notice to conduct research in Mabatini
and Ngei Wards, Mathare Sub-County

Fwd: REF; NOTICE TO CONDUCT RESEARCH IN MABATINI AND NGEI WARDS, MAT...
@ Samantha Oswago <samoswago@gmail.com> OO 2]

To Zsuzsanna Nyitray; Roselyne Onyango; Macharia Wilson; adipooah93@gmail.com; 25/08/2023
Johnstone Shisanya; Madina Mohamed

Notice to conduct Research.pdf o
866 KB

Dear Sir,

The Global Initiative for Economic, Social and Cultural Rights (GI-ESCR) together with the International
Commission of Jurists Africa (ICJ Africa), the East African Center for Human Rights (EACHRIghts), and
the Center for Education Policy and Climate Change (CEPCJ) are supporting the Mathare Community
Taskforce on Education to champion for increased access to quality, inclusive public education within
Mabatini and Ngei Wards, in Mathare Sub-County.

The limited access to public schools and the growth of low-cost private schools in Mathare continue to
deepen inequalities in education instead of remedying it.

It is to this end that we wish to issue this Notice of Research. This effort will involve the use of participatory
action research (PAR). The main outputs of the research will be:

1. The joint publication of a participatory action research brief/report on the impact of commercialization
on the right to education in Mathare;

2. Recommendations to the Kenyan authorities of measures needed to secure compliance with Kenya's
domestic and international human rights obligations;

3. A proposed advocacy plan agreed upon between the Mathare Community Taskforce and partnering
organizations to influence national, regional, and international fora to ensure free, quality, inclusive
public education in Mathare settlement.



We operate as a 501(c)(3) non-profit organisation and depend on donations
to support our work. Donations to our organisation are tax-deductible in
many countries, including the United States. To learn more, visit our website
at https://gi-escr.org/en/take-action#support-us
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